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FACTUAL BACKGROUND

The State of Alaska (“the State”) is a public employer within the meaning of AS

23 .40.250(7). Alaska Correctional Officers Association (“ACOA”, “the Association” or

“the union”) is an employee organization within the meaning of AS 23.40.250(5). The

Association represents the Correctional Officers Unit, which is composed of classified,

non-supervisory employees of the Department of Corrections. These employees have

primary responsibility for the care and custody of offenders committed to the custody of

the Commissioner of the Department of Corrections and require certification by the

Alaska Police Standards Council. All members of the bargaining unit are authorized to

use deadly force under limited circumstances, all must be firearms qualified, and some

members of the bargaining unit carry a weapon while on duty. All employees in the

bargaining unit are subject to AS 23.40.200(b).

The Correctional Officers Unit became certified as a separate bargaining unit in 1997,

being first represented by the Public Safety Employees Association and later forming the

current Association. Prior to 1997 the Correctional Officers were represented by Alaska

State Employees Association and Alaska Public Employees Association as a part of the

general government bargaining unit. The parties have maintained a continuous bargaining

relationship. Of the approximately 15,000 classified State employees, 857 are covered by

this agreement.
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AUTHORITY OF THE ARBITRATOR

The Arbitrator has the authority to decide this dispute pursuant to the Public Employment

Relations Act (PERA)’ inasmuch as it involves the wages, hours, and terms and

conditions of employment of employees whose services may not be given up for even the

shortest period of time.2 The parties have not incorporated AS 09.43 et seq. into the

expired agreement and, consequently, the provisions of the Uniform Arbitration Act do

not apply to this proceeding.

Unlike states such as Oregon, the PERA does not provide detailed guidelines and

standards controlling the arbitrator’s authority. Consequently, the arbitrator must look to

the articulated legislative purpose of the PERA. That purpose can be found at AS

23.40.070, in which the Legislature declared “that it is the public policy of the state to

promote harmonious and cooperative relations between government and its employees

and protect the public by assuring effective and orderly operations of government.”

While it is clear that the Legislature intended that the PERA would promote harmonious

relations with government employees, the goal of harmonious relations must be balanced

with an equally strongly-stated intention to protect the public by assuring effective and

orderly operations of government. The Arbitrator may note that this particular language

in Alaska’s PERA is identical to that in Hawaii’s bargaining law.3 However, bargaining

in Alaska may be distinguished from Hawaii by the fact that the right to bargain

collectively inheres from Hawaii’s constitution whereas it is merely a creature of statute

1 AS 23.40.070-.260 at AS 23.40.200(b)
2 AS 23.40.200(a)(1).

HRS 89-1.
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in Alaska.4 Consequently, there is no inherent right to bargain in Alaska and Alaska

statutes and decisional and case law under those statutes strictly circumscribes all

bargaining actions.

While the Legislature has delegated the right to bargain, including interest arbitration, to

the Executive Branch, it has reserved to itself significant authority over the product of

that bargaining.5 The Legislature has required that all monetary terms of a collective

bargaining agreement be subject to funding through legislative appropriation6and that all

monetary terms be reported to the Legislature for consideration.7 Monetary terms are the

changes in terms and conditions of employment that (A) will require an appropriation for

their implementation; (B) will result in a change in State revenues or productive work

hours for State employees; or (C) address employee compensation, leave benefits, or

health insurance benefits, whether or not an appropriation is required for

implementation.8

Pursuant to AS 23.40.250(8) the Arbitrator has no authority to decide the general policies

describing the function and purposes of the employer except by the specific submission

of such a dispute regarding a permissive subject of bargaining to the Arbitrator.9 In the

See, 62 P.3d 189 (Hawaii, 2002).
See, Public Employees’ Local 71 v. State of Alaska, 775 P2d 1062, (1989)

6 AS 23.40.215(a).
AS 23.40.215(b).

8 AS 23.40.250(4).
Like the NLRA, PERA does not explicitly define permissive subjects of bargaining. The first clause of

the definition of “collective bargaining” at Section 250(1) includes the well-known phrase “wages, hours,
and terms and conditions of employment,” as in the NLRA. However, “terms and conditions of
employment” as defined at Section 250 (9) has no analog in the NLRA, and NLRB precedent cannot be
relied upon. Both the Alaska courts and the Alaska Labor Relations Agency have held that federal
precedent will be given “great weight.” See, 8 AAC 97.450(b) and Local 71, supra.
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instant matter, the parties are compelled to arbitration after having, once again, reached

impasse during negotiations. The parties agreed to pursue PERA’s impasse-resolution

process, interest arbitration, when it became evident that further bargaining was futile and

would not produce an agreement on major, clearly mandatory subjects within the

agreement such as wages, leave and discipline. There has been no article-by-article

determination by either the parties or the Alaska Labor Relations Agency (ALRA) that

the parties are at impasse on specific articles before the arbitrator.

The necessary factual predicate of interest arbitration is a state of impasse (AS

23.40.200(b)). It is a per se unfair labor practice to persist to impasse on a permissive

subject of bargaining.’0

There is no article-by-article submission agreement, nor are there detailed mutually

agreed guidelines for the Arbitrator. The State is confident that the proposals it has

formally submitted to the Arbitrator fall within her jurisdiction. However, in the process

of fashioning an award, it is possible that the Arbitrator may depart from those proposals

and in so doing move into areas outside her authority. The State is on record that it

objects to any finding by the Arbitrator which impinges upon its general duties as a

public employer as provided at AS 23 .40.250(8).

The Association, through exhibits and testimony/argument at hearing, appears to be

trying to place the Department’s blended staffing model before the Arbitrator for

decision. As these same exhibits reflect, this issue is the subject of pending civil

‘° See, NLRB v. Borg-Warner, Wooster Div, 356 U.S. 342 (1958) and its progeny.
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litigation, an Unfair Labor Practice and a grievance filing. The State cannot comment on

the pending litigation” and the State would like to remind the Arbitrator that she can only

rule on the contractual proposals placed before her. The matter of the blended staffing

model is not subject to the interest arbitration and will be addressed in the other, more

appropriate, forums in which the matter has already been filed.12

Some of the State’s witness, Mr. Edwards specifically, are in the “control group” for the litigation and
cannot legally comment on the subject matter of the litigation.
12 As a side note, ACOA submitted Exhibits 22 and 105, both titled Staffing Analysis Workbook for Jails.
It’s important to note that a jail and prison are two different entities. The Alaska Department of
Corrections is a unified prison system meaning there are both pre-sentenced and sentenced offenders. This
is different from ajail. A better staffmg analysis can be found at http:/!static.nicic.gov/Library/022667.pdf.
This is a Prison Staffmg Analysis. I would also draw your attention to Chapter 11 regarding staff
scheduling for an interesting analysis of the different schedules used at prisons.
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ECONOMIC ENVIRONMENT

A. The Bargaining Environment

Collective Bargaining for the majority of Alaskan public employees began in 1972, with

the first agreements consummated in 1974.’ With the PERA’s enactment, all employees

were brought under a common bargaining law administered by the Alaska Labor

Relations Agency (ALRA). The early ALRA’s presumption was that all employees of

the Executive Branch shared a community of interest as such, and the PERKs

prohibition against “unnecessary fragmentation” militated against formation of separate

units. 14

Soon after passage of PERA, Supervisors, Labor, Trades, and Crafts employees, and

confidential employees formed separate bargaining units Correctional Officers remained

in the large general government unit (GGU) until 1997, when the Correctional Officers

unit was certified by the ALRA. The GGU in 1997 was, and largely remains, a unit

composed of employees with a highly diverse set of occupations, skills and specialized

needs. It is especially challenging to forge a single contract that is fair to all, while also

remaining responsive to unique circumstances inherent in some positions and institutions.

Almost from the beginning of bargaining, the conditions in correctional institutions were

addressed by a series of contract amendments and addenda specific to Correctional

Officers. By the 1990s these were so numerous that despite PERA’s bias against

13 Alaska Marine Highway Employees have had collective bargaining since the inception of the system in
1962 (AS 23.40.040).
“ See, AS 23 .40.090 and ALRA Decision and Order (D&O) 1.
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fragmentation, a separate bargaining unit was recognized by the ALRA. The

Correctional Officers have been in a separate unit since 1997. It was thought that the

creation of this bargaining unit would serve the goal of more harmonious relations

between the State and the COs by allowing a more specialized contract. The fact is,

however, that the State and ACOA have only come to a voluntary agreement once. By

contrast, GGU has never failed to reach a negotiated agreement even during periods of

especially contentious bargaining.

B. The Role of State Government

Alaska is a natural resource State, and as such the government’s revenue stream is

extremely dependent upon the revenue generated from oil, gas and minerals.

Most of Alaska’s revenues are generated through a complex array of oil and gas property

taxes, severance taxes, corporate income taxes, and from royalties. Approximately 80%

that the State of Alaska receives in revenue on an annual basis comes from oil and gas

revenue.15 It must be emphasized that the revenue generated from oil and gas is finite. It

is one-time compensation for the value of a product and there is less of the product

remaining in the ground after each dollar of revenue is realized. Alaska has no income tax

and no general sales tax; only the most urban areas have property taxes and the two

largest urban areas have no sales tax.

15 See testimony of Deputy Commissioner Angela Rodell
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It is critical to realize that even if Alaska had these alternate revenue streams in place,

they could not even come close to sustaining the State’s current level of expenditures.

Given the State’s dependence upon a single source of revenue and the State’s

constitutional responsibility to provide essential services such as K- 12 education, public

safety and transportation infrastructure, it is incumbent upon the State to be conservative

given the current economic climate. The State must ensure that sustained and maj or

downward changes in oil prices or oil production do not jeopardize the provision of these

essential services. This foundational policy is expressed by the fact that a portion of the

revenue that is extracted from a barrel of oil is placed into the Alaska Permanent Fund.

The Alaska Permanent Fund was set up to ensure that the State’s oil wealth would benefit

future generations of Alaskans after the oil wealth of the State had been exhausted. That

money belongs to the people of Alaska, and it is they, not the ACOA or this Arbitrator,

who can induce the Legislature to spend those savings. Alaska does not argue a current

inability to pay; rather, question is, on what will the money be spent and how much will

be available in future years?’6 The ACOA’s demands and the Arbitrator’s award are but

a suggestion to the Legislature. The Arbitrator heard testimony from both sides regarding

oil price and revenue projections. At the essence, the economic lifeblood of the State of

Alaska is driven by a simple formula: Revenue equals Price times Production. Alaska

controls neither the price nor the production, and in fact the State has seen a steady

decline in the rate of oil production due to the gradual depletion of the super-giant

Prudhoe Bay oil field. The Prudhoe Bay field has been in production far longer than

anticipated and its production is steadily declining. As Department of Revenue Deputy

16 Regardless, the amount paid should not be based upon ability to pay unless the wages and compensation
are going to be rolled back when income is reduced.
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Conunissioner Angela Rodell testified, there is a 7% decrease in production every year.

State Exhibit 18 opines that current production and revenue forecasts may force the State

to start tapping into reserves as early as 2015.17

Testimony at the hearing established that oil prices have historically been volatile and

difficult to accurately predict. Even the union acknowledged this in their line of

questioning as well as their exhibits.

High prices and production in the early 1 980s produced huge State budgets and grandiose

schemes. It all came unhinged in 1986 with the collapse of oil prices from the mid

$30s/bbl. to $10/bbl. or less. There ensued a decade of labor contract disapprovals,

concessionary bargaining and labor strife. The State does not want a repeat of this. The

inability to sustain generous compensation based on current surplus means that there will

have to be less service provided because there will be less money to pay the contractual

benefits. This can have a direct impact on the staffing levels and therefore, at some point,

the safety of the officers, inmates and public.

Since the mid-eighties crash, the State has engaged in very conservative pattern

bargaining with all its represented employees. After the strife of the late-eighties, the

overarching bargaining policy was to secure agreements which the State could assure

performance for a full three-year term and which the Legislature would approve.

17 Ms. Rodell testified that tapping into the reserves would mean that the State is not meeting its needs to
run the State and not complying with the Constitutional mandate to have a balanced budget.
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The State’s implementation of this policy has resulted in wages and benefits which, while

still among the most generous in the country, are sustainable and responsible. Thus, these

policies should continue to shield Alaska’s State workers from the harsher consequences

of the current national recession.

Conservative pattern bargaining produces modest but reliable growth, rather than

windfalls and pitfalls. State employees across all fields have been allocated a similar

share of the benefits and burdens associated with this approach, with the exception of the

Corrections Officers. ACOA has been able to leverage its right to interest arbitration to

secure for its members greater benefits than would be sustainable if extended to all State

Employees, and accordingly could not have been gained through good faith negotiations

with the State.

ACOA’s position of privilege and perceived favor, particularly on the matter of leave

accrual, has not gone unnoticed by the rest of the work force, and has been a source of

resentment and growing strife. Representatives of other bargaining units with Class I

members have made threats to “try their luck with an arbitrator” because they cannot gain

parity with ACOA through collective bargaining. Where membership in these units is

mixed, proceeding to interest arbitration would mean a strike for the non-class I

workforce.

Despite their claims to the contrary, ACOA is keenly aware that they have secured

favored treatment for their membership, and that receiving a genuinely “fair share” of
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the limited pooi of public resources in their case would require cutbacks. Accordingly,

ACOA has not brought detailed wage or benefit surveys to the table, as objective facts

would not support their cause. The fact is, the State of Alaska’s current contract

proposals would enhance safety, managerial efficiency, and working conditions, while

continuing to offer generous, but equitable, wages and benefits to these citizen

employees. Because the union cannot marshal facts, or even appeal to the Arbitrator’s

sense of “fairness” without doing damage to their cause, they instead rely on red herrings

and hint at conspiracies and nefarious motives on the part of management. Their

arguments are often confusing and contradictory, and in some cases it appears as though

their opposition to proposals is calculated to protect the power and clout of the business

agents, rather than to produce a benefit for their members.

The State, by contrast, brought detailed economic evidence and testimony based on

verifiable facts. Angela Rodell, Deputy Commissioner for the Department of Revenue,

shared with this Arbitrator Alaska’s fiscal outlook, not just for the immediate future, but

looking prospectively as well. Without reciting her presentation, it is important to touch

on some of the main facts she presented; namely that in order for the State to maintain its

current spending levels and growth, the price of oil needs to remain above $100 per

barrel. Ms. Rodell also testified that since the date of the spring forecast release, oil
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prices have fallen substantially.’8 In addition, the State has in excess of $12 billion in

unfunded liabilities that it is constitutionally mandated to fund.’9

This administration’s belief that the best thing that can be done for the citizens of this

State --including its sizeable workforce-- is to be fiscally responsible, is made more

compelling by the crushing financial struggles faced by sister states. The fact that

Alaska, so far, has not been devastated by the recession to the extent that other states

have is not an indication of immunity. Surpluses appear to be a thing of the past, and we

are now looking at a structural deficit It is also important to note that federal funding

allocated to the State is declining and we will have to rely more heavily upon our own

revenue and resources in the future. With the decline in federal funding comes an

increased cost to the State.

What may be most concerning of all from Ms. Rodell’s testimony is that even with the

new projected revenue, assuming a relatively modest 4% spending growth means the

State could be soon spending its reserves. ACOA advocates only for the advantage of its

members. However, the State has a fiduciary responsibility to all of the citizens.

18 See State Exhibit 18. The date of the Spring Forecast release was March 15, 2012 and oil prices were at
$120.86 per barrel. On June 25th, 2012, oil prices had fallen to $93.61 per barrel.
19 The State is also looking at a massive PERS/TRS unfunded liability. The State has accepted
responsibility not only on its behalf, but also on behalf of the school districts and political subdivisions of
the state to absorb some of these costs.
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CRITERIA FOR DECISION

The criteria for the decision are contained in the Alaska Statutes 23.40.070-.260, the

Alaska Public Employment Relations Act, and the stipulations of the parties. The

Arbitrator may rely upon the reasoning in prior interest arbitration decisions involving the

State.

The Arbitrator may consider the comparison data submitted for wages, benefits and

working conditions of other State of Alaska employees or collective bargaining

agreements of other states provided by either party, interest and welfare of the public,

overall compensation currently received by the employees, ability of the employer to pay

and bargaining history. The State believes the union has failed to provide foundation for

many of its exhibits and has also failed to provide any hearsay exceptions with regards to

those exhibits objected to by the State on hearsay grounds. These particular exhibits

should be given little or no weight. Further, by the union’s decision to not introduce its

exhibits through witness testimony where appropriate, it has placed the State at a distinct

disadvantage in that the State cannot address arguments that are unknown to it.

The arbitration award will include those articles tentatively agreed to by the parties

during negotiations.

It is the State’s position that for the monetary proposals, the Arbitrator is to select either

the State’s proposal or the Association’s proposal or to develop an alternative. For the

non-monetary proposals, the Arbitrator is to select either the State’s proposal or the
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Association’s proposal without alteration; however, if neither party presents

compelling evidence of change, the Arbitrator can revert to the status quo. As

mentioned previously, there are no detailed guidelines or standards controlling the

Arbitrator’s authority. However, it has been the parties’ past practice to follow the

State’s proposed criteria for decision. The Association has not brought forward any

compelling evidence to change this practice.

The State believes that the monetary proposals are contained in Articles 9, 13, 17, 20, 21,

23, 25, 28 and 37; the non-monetary proposals are contained in the remaining articles. A

proposal means an issue in dispute. An issue may be an entire comprehensive article, a

section or subsection of an article, or an item or provision within a subsection.

ARTICLE 2 — Association Representatives and Activities

2.1 Professional Association Representatives

2.1- State Proposal

The State has proposed three changes to this section of Article 2.1. The first two

additions essentially place some restrictions on the Association’s access to the institution

and to their members while they are at work. Correctional Officers are paid employees of

the State. They are paid to maintain the security of the institution which requires them to

be present, aware and responsive. It is ludicrous to think that having a business agent

with you while you are working is not a distraction. It is also ludicrous to suggest that a
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Superintendent should not be aware of or grant requests for non-employees entering into

a secured institution.

Furthermore, AS 33.30.011 states, in part, “The commissioner shall

(1) establish, maintain, operate, and control correctional facilities suitable for the
custody, care, and discipline of persons charged or convicted of offenses against
the state or held under authority of state law; each correctional facility operated
by the state shall be established, maintained, operated, and controlled in a
manner that is consistent with AS 33.30.015;”

In order to effectuate this statutory requirement, the Superintendents must have

knowledge of requests to gain access to the facility by private citizens. And ACOA must

obtain permission, like any other private citizen, to gain access to the facility. The

evidence at hearing revealed that there are locations within every facility where a union

representative can meet with their members. Inserting this language into the CBA causes

no hardship to the Association but not inserting this language can most certainly create a

hardship and potential danger to the employer, correctional officers, union and inmates.

The current language doesn’t care for the Department’s legitimate concerns. And,

although union staff may mean no harm, there is no compelling reason they need access

to employees during work time and in secured locations within the facility.

The last proposed addition in paragraph one involves language that would require an

Association representative to gain approval from the Director of Institutions prior to

contacting an inmate, probationer or parolee under the Department’s custody or

supervision. Although clearly articulated in the language, it should be stressed that the

contact is not being denied with this proposal; it simply requires approval from the

Director of Institutions. Deputy Commissioner Sam Edwards testified that there could be

instances where it would be ok for an inmate to be contacted but overall it could create
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problems of power or leverage over staff. Having a union contact an inmate over a

personnel matter, such as discipline of a correctional officer, gives them a “seat at the

table”. It gives the inmate either a real or perceived sense of power. This is dangerous

and puts the COs at harm.

The Association has raised concerns that if they cannot contact the inmates, then their

members could be disadvantaged in discipline matters. First, an inmate has no control or

say over any discipline that is imposed. Mr. Edwards testified that while an inmate may

file a complaint, the complaint is thoroughly investigated and the State does not rely

strictly on the inmates’ report. He clearly articulated that management has no incentive

to discipline an employee, and certainly not based solely on an inmate’s report, but the

union has every motivation to try to mitigate the discipline. This places the correctional

officer being represented in a vulnerable position and implies to the inmate that they are

in a very powerful position. That is not how an institution housing criminals should be

run. It is concerning that the union would prioritize their own agenda over the safety of

officers and institutional security.

While there was evidence presented on a recent example of ACOA contacting an inmate

and subsequent issues such as arbitrations, ALRA filings, etc., these are really just red

herrings. Although the parties are in a current dispute over this issue in front of ALRA

and the Associations’ handling of the matter, the sole issue before this Arbitrator is

whether or not the State has proven that this language is necessary for it to manage its

institutions and keep its staff safe. The answer to that is a resounding yes.
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2.2 Officer Representatives

2.2(B)- Association Proposal

ACOA has proposed language that would require the employer to grant business leave

for board members to attend up to four two-day board meetings per year. The State is

opposed to this proposal for several reasons.

First, the State agreed to the language found in Article 2.2(A) which defines Officer

Representatives as Association Board Members and Shift Representatives. And it has

already been agreed to that under Article 2.2(B) shift representatives receive nine hours

of paid time per month for time spent handling grievances arid disputes. By the State

agreeing to the definition of officer representative, it has given Board Members an

additional nine hours per month to handle union matters.20 The Association’s proposal

would mandate that they also receive up to eight days per year additional leave. While it

is true that the board meetings are paid through business leave rather than State time

(such as is used to pay the nine hours per month), the amount of time that an employee

can be away from work becomes excessive when looked at it in its entirety. Even with

every consideration, it is still a burden to the State to support any instance where its

officers are absent. Other officers must pick up their work. It is a union induced

reduction in staffing level which increases the workload for those remaining on shift.

The State is already compelled under current contract language to not unreasonably deny

business leave. ACOA explains their proposal by stating that they have had difficulty

20 Nine hours where they are not attending to their primary duty of supervising inmates but also where they
may be keeping other officers from their primary duty as well.
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getting board members released from duty to attend meetings. Sergeant Randy

McClellan testified that there have been issues with getting time off for union business

“multiple times.” Yet, the evidence presented by ACOA was a letter from the union

stating that Sgt. McClellan was denied business leave for November 14-15, 2008. In fact,

Sgt. McClellan testified that he was present at the interest arbitration on business leave.

He also testified that there are two board members, on the same shift, at his rather small

institution. It is quite conceivable, and probable, that there may be times when it is

reasonable for the State to deny business leave. Awarding this language erodes

management’s right to manage the institution as it sees fit. Overtime costs, staffing

changes, inmate counts and minimum staffing are all part of that process called

managing. It is the Department’s right and responsibility, not the unions, and this

proposal weakens that right.

Second, in addition to the fact that it infringes on management rights and there are

already generous contractual provisions that provide for time away for union business,

the potential cost to the State is extreme. State Exhibit 16 reflects the potential costs that

this proposal creates. Arguably, it is a high estimate because it is quite possible that not

all members will be on the schedule at the time of the meeting nor has the union

historically had four board meetings per year. However, it could also be argued that it is

a low estimate because the formula uses a step placement of B step which is unlikely to

be the step placement of a board member, most of whem have higher seniority and have

been around for quite some time. Regardless, it is demonstrative evidence to explain that

this proposal does carry a cost that should not be ignored by the Arbitrator.
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2.2(C)- State Proposal

The State is proposing adding the term “or security related misconduct” to the section

that allows officer representatives to keep to themselves information learned as a result of

their position within the union. Deputy Commissioner Edwards testified that security

related misconduct means any conduct which would interfere with the safe running of the

institution. The Association has argued that this definition is too broad and almost

anything could be considered security related misconduct thereby nullifying the current

provision.

The intent is not to nullify this provision but rather to minimize the dangerous conditions

it creates. As Mr. Edwards testified, if an incident is reported to a representative, the

representative does not have the duty to report unless it reaches the standard of criminal

misconduct. This prevents the institution from taking action in keeping the facility safe

and substantially reduces the power to manage the facilities. The Standards of Conduct

require employees to report conduct through their chain of command.2’ As was

evidenced at the hearing, the chain of command could be an officer representative. This

blurs the role of the representative which should be quite clear. The role of the

representative is not to sweep misconduct under the rug, but to ensure the rights of the

members, within the terms of the collective bargaining agreement, are adhered to. All

employees, even employees under investigation, have a duty to cooperate in a workplace

investigation. An employee may not, except in instances where he or she faces potential

criminal charges, refuse to cooperate with the employer’s investigation into matters

21 See Association Exhibit 35, section VII (F)(3)
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within its legitimate concern. This duty to cooperate applies where the employee’s own

conduct is being investigated and also to situations where another employee is under

suspicion.22 ‘While expressing sympathy for the employee, Arbitrators “have held that

reluctance to act as an ‘informer’ does not excuse him from the duty to cooperate.”23 It is

management’s right and role to determine if the action is misconduct or a security

threat.24

Moreover, each Correctional Officer, in order to be certified under the Alaska Police

Standards Council, must attest and subscribe to the correctional, probation, and parole

officer Code of Ethics which states, in part, “I will report any corrupt or unethical

behavior of a fellow correctional, probation, or parole officer that could affect either an

inmate, probationer, or parolee, or the integrity of the agency, but will not make

statements critical ofcolleagues or other criminaljustice agencies unless the underlying

facts are verUlable. ,,25 This Code of Ethics is subscribed to by each ACOA member—

including Officer Representatives as described in Article 2.2—requiring each officer

report corrupt or unethical behavior by other officers. This is not applicable only to

criminal behavior as proposed by the ACOA, In fact, the APSC regulations are very

clear about appropriate conduct and specifically spell out what conduct would be cause

for revocation of certification under 13 AAC 85.270 (Revocation of License). The

conduct listed is not limited to acts which are criminal in nature.

22Adolph M. Koven and Susan L. Smith, Just Cause: The Seven Tests, BNA 2d ed., rev, by Donald F
Farwell, 188.
23

24 During testimony, Jim Lecrone acknowledged that it is management’s right to determine what constitutes
a security threat or misconduct.
25 13 AAC 85.230(d)—Basic certification for probation, parole, and correctional officers
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This is a fundamental safety issue. Under the current language, if the next person in the

chain of command is a union representative, that representative would not be required to

report potentially dangerous behavior upwards because they fall under this provision. As

was testified to at hearing by Mr. Edwards, there are many things that can be a threat to

the institution that do not rise to criminal misconduct. If it is not reported to

management, then the institution loses its power to address the safety threats and

concerns. This in itself should be concerning to the Association but it is so focused on

preserving this misappropriated authority, that it is willing to risk the safety and security

of all.

In an attempt to minimize this valid concern, the Association has also tried to argue that

the State can provide only one example of when there was an issue. This circular

argument actually supports the point we are trying to make: we don’t know what we

don’t know. If the representative errs on the side of not bringing something forward, then

the opportunity to address the issue is lost. Similarly, if a representative delays reporting

while weighing out the consequences, an opportunity is potentially lost. Even union

witness Jim Lecrone testified that it is a fine line between reporting and not reporting.

This is not a line that management can responsibly delegate to the union.
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ARTICLE 9- Employment Status

9.8 Transfers

9.8(B) (1)- State Proposal

The State is proposing language that would allow a position to be filled (via transfer) by

selection from among the three most senior members provided each member is qualified

and competent to perform the duties of the position to be filled. The State proposed this

language because having transfer language based solely on seniority limits management’s

ability to effectively staff its institutions. The most senior candidate is not always the

best fit for that organization. The most senior candidate may have knowledge, skill or

ability gaps. They may be under a performance improvement plan or have significant

performance issues. They may have significant disciplinary issues. The most senior

candidate may have even been recently demoted for cause. Under the current agreement,

management could not take any of these things into consideration and would simply be

required to take that individual if they were the most senior.

The Association tried to argue that all correctional officers are the same and must all be

qualified and competent to meet the minimum qualifications of the job. If this were in

fact true, then the parties would have no dispute over whether or not low-acceptable was

the same as mid-acceptable because all officers would be the same- acceptable. And

there would also be no dispute over whether or not having on-call officers is a good idea

because, since they would meet the minimum qualifications, they would be qualified and

competent. But that’s not the case. Management needs to be able to manage. This

language proposal does not impact the union or their members. Transfers must still occur
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and a senior member will still be selected. All this language does is provide a little more

latitude for the employer.

As was testified to at hearing by Dana Phillips, the Labors, Trades and Crafts (LTC) unit

has similar language. It is not unique to the State and is vital to the safe operations of the

Department of Corrections. By adding language to allow the hiring manager to select

from among the three most senior, it provides that manager an opportunity to fill the

position with the candidate who is the best fit.

9.8(B) (2) and (3)- Association Proposal

In sub-paragraph (B) (2) the Association has proposed language that would require a

hiring manager to work both the transfer list and the competitive list concurrently. This

makes no sense. This language would require additional work on the part of the hiring

manager yet they could still select whomever they choose. Meaning the hiring manager

may intend all the time to take the senior transfer candidate yet create hope for those on

the competitive list that they may have a chance at the position. So, not only is this more

work and cumbersome, it accomplishes nothing. The Association failed to articulate a

rationale that would support their proposal. They failed to demonstrate that there have

been issues with CO Ills not being promoted or being able to move between institutions.

Simply wanting the CO Ills to be able to transfer is not a good reason to change a long

standing practice.

As was agreed to at the hearing, ACOA has withdrawn their proposal to remove section

(B) (3); therefore, the State will not address it in this brief.
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9.8(B) (4)- State Proposal

The State has proposed language that would alter the special circumstances waiver

requirement. The reason for this proposal is that the current language is a more formal

process which has the same basic result as the State’s proposed less formal process. The

State is attempting to streamline the process without changing the result. Either way, the

Director of Institutions approves the direction. There is no impact to the union since they

are not, nor were they, involved in the decision or process.

The union questioned how they would know or understand the purpose of the ‘special

circumstance’ if they were not directly informed. All ACOA positions for recruitment—

either by transfer or by competitive application—are on the DOC website or the State’s

public recruitment system. The most recent ‘special circumstance’ was posted directly

on the DOC website. Providing yet another copy to the union is simply an extra and

unnecessary step.

9.9 Nonpermanent Appointments

9.9- State Proposal

The State has proposed adding language that would allow for non-permanent on-call

correctional officers to be used in the institutions. Interestingly enough, the Association

opposes this language. Throughout the hearing, ACOA repeatedly hinted to staffing
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problems. This is a staffing option. The union failed to provide any legitimate reason

why the Arbitrator should not award this language.

ACOA essentially argued that technically, a person could work one day a year and

maintain their certification, and then not work for an entire year and then work one day

again. This, they argued, would make having on-calls dangerous. ACOA also argued

that the department wouldn’t know what had happened to the officer during the time

he/she wasn’t working and that is dangerous as well. However, as was mentioned by Ms.

Phillips during cross-examination, that same situation could happen right now. An

employee could be on family leave under FMLA or AFLA for up to 18 weeks and could

be gone even longer under injury leave. Yet the union doesn’t seem to be concerned

about these officers. In fact, under ACOA’s injury leave proposal, officers could be gone

over a year yet the union didn’t propose any language that would let the employer

interview them the day before they return to work.26 The agreement’s rehire provisions

also allow for an officer to come back within one year of leaving without recruitment or

examination. Again, there were no proposals by the union to change that provision. What

the union is really concerned about is their members missing out on overtime

opportunities. This is troublesome for several reasons.

First, the union appears to be treating overtime alternately as a right or a burden. To be

clear, there is no guarantee of overtime in the contract, only the requirement that the State

26 During Mr. Wilson’s cross of Ms. Phillips, he asked if the employer was going to ask them if they had a
mental breakdown or interview them the day before they returned to work.
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pay time and one-half when it is worked. The Department must safety staff the facilities

while making every effort to maintain its budget. This proposal will facilitate both goals.

Additionally, throughout the hearing, Association witnesses testified about the

inconvenience of being held over or asked to come in on a regular day off (for which they

would get paid overtime) but when the employer suggests ways to reduce this periodic

burden, the union balks and objects to the proposal, without making workable

suggestions of their own. On-calls could be used to ease the burden of correctional

officers. On-calls could work when others call in sick, on special projects and on hospital

duty.27 It was made very clear in the hearing by union witnesses that having to work on

a regular day off (RDO) warranted time and one-half because it was such an

inconvenience to not have a full seven days off. It is baffling that when the State

proposes a solution to this, the union cries foul.

Further, the current Alaska Police Standards Council (APSC) regulations already provide

protection from what the Association claims makes this proposition dangerous. 13 AAC

85.280 states:

(a) A basic certificate lapses if the holder is not employed as a probation, parole,
correctional, or municipal correctional officer with a correctional agency for a period of
12 consecutive months. For purposes of this subsection, “not employed” includes a
suspension for disciplinary reasons.

(b) A person may request reinstatement of a lapsed certificate after serving an additional
12-month probationary period. The council may require supplemental training as a
condition of reinstatement. A certificate will not be reinstated if it has been lapsed for
more than 10 years. (Emphasis added).

27 See testimony of Dana Phillips.
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As above, the Council can require a training component as a condition of reinstatement.

In addition, the APSC has determined under (a) of this section that a certification is good

for 12 months. Therefore, someone could leave an APSC position, come back 364 days

later and be allowed to work as if they had never left. In reality, what the union is

arguing would happen (working one day a year) is not accurate. An on-call is already

certified by the Alaska Police Standards Council which means the individual has met all

the requirements by the Council to be a certified correctional officer. ‘While an on-call

will not work every day, they will most likely work more often than the union is alleging.

Another concern that was brought forward by the union was that an on-call wouldn’t

work enough to really know the institutions. But there was testimony from Sgt.

McClellan that even Brad Wilson, a business manager who doesn’t work in the

institutions, knows the layout. So, if someone who has never worked in an institution

knows the layout, it can be assumed a former CO who works occasionally in the

institutions would know the layout as well. The bottom line is that the Department of

Corrections is fully aware and committed to its responsibilities to provide training and to

make certain the officers are fully trained and knowledgeable to carry out their duties.

ACOA also argued at the hearing that the legislative audit called for additional staffing.

This is one solution to help with the staffing level but ACOA is not interested in this

solution. Instead, they argue that new positions should be created and that it has been

known for years that additional staff would be needed. However, that is an argument that

could be made to the Legislature, not during interest arbitration. The collective

bargaining agreement cannot create permanent, full-time positions but it can allow for
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nonpermanent on-call employees. ACOA argues that the Director of Personnel should

not be putting non-permanent employees in positions which should be filled by

establishing permanent positions.28 As Dana Phillips testified, creating new positions is

difficult. In fact, it is rare that new positions are created. Recently, the DOC was granted

new positions in order to staff Goose Creek Correctional Center. This was done at a cost

to other departments.29 Instead, why not take advantage of what we can. A staffing

solution has been presented and the union won’t accept it. It would appear that they are

content to talk out ofboth sides of their mouth.

ARTICLE 12 — Notice of Discipline and Discharge

12.1 Definition

12.1(A)- State Proposal

The State has proposed including in the definition of discipline a list of accepted forms of

discipline. The union doesn’t seem to object to the list being included but rather objects

to the tenn “reduction in pay” being included. It is true that this form of discipline is not

included in other State of Alaska collective bargaining agreements and is not a form of

discipline that the State has imposed before. However, it is a widely accepted form of

discipline that has a benefit to both the employer and employee. In fact, in addition to the

State’s exhibits which reflect outside agreements which include reduction in pay30, the

28 See Association Exhibit 31 and testimony of Jim Lecrone.
29 See http://ornb.alaska.gov/ombfiles/ 1 3budgetfPDFs/Deleted Positions by PCN and Location.pdf.
This spreadsheet from the Governor’s Office of Management and Budget indicates that DOC received 199
new positions. Compare that figure to what the other departments gained, or more importantly, lost. It’s
clear that the DOC has already received a substantial number and it’s doubtful, based on this spreadsheet,
that more positions would be easily attainable.
30 See State Exhibit 2
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union’s own exhibits, 16 (State of Oregon, page 56) and 18 (Teamsters Local Union No.

117, page 12) provide for this form of discipline.

The State is looking at other tools by which to discipline employees. In addition to this

being a fairly well-accepted form of discipline, it also benefits both the employer and

employee. Currently, if an officer is suspended over the first day of the month, their

health insurance is turned off. This means they do not have health insurance for

themselves or their family. While the union argued that DOC has been careful not to

suspend employees over the first of the month31 there is no guarantee that this would not

occur. Depending on the timing of the misconduct, suspension over the first of the month

may be appropriate and necessary. The employees would also lose their leave accrual for

that pay period.32 With a reduction in pay, it would allow them to continue to be in pay

status thereby maintaining their health insurance and leave accrual.33

Reduction in pay would not be appropriate for every situation but it may be very effective

for circumstances that do not rise to egregious misconduct. Examples would be

attendance issues resulting in progressive discipline, sleeping on duty, performance issues

resulting in progressive discipline, etc. It’s another tool for the employer to use, just like

a Letter of Warning or Reprimand. As with all discipline, the employer will determine

the appropriate level and comply with the terms of the collective bargaining agreement,

i.e. making sure it has just cause to discipline. And certainly, the union would be within

its rights to file a grievance if they felt the discipline was unwarranted or too severe.

See testimony of Jim Lecrone
32 See testimony of Dana Phillips.

The current forms of discipline, i.e. suspension, punishes both the employee and the State.
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ACOA’s main argument against reduction in pay was that the State could reduce the pay

to minimum wage up to a full year. It is highly unlikely this would occur. If the State

felt this level of discipline were warranted, most likely a suspension served at home

would be more appropriate. Or a demotion, which is currently a significant permanent

reduction in pay. The union was also concerned with the broadness of the application of

the language. However, this concern is easily addressed. The Fair Labor Standards Act

(FLSA) allows an employer to impose this form of discipline.34 Therefore, any

application of the rule must comply with federal law. While it is true that there could be

several ways to implement, none are so extreme that it should cause such concern to the

Association. Essentially, the pay would be reduced for a certain period of time to equate

to the dollar amount of the suspension. This could be accomplished by either reducing

the pay by a percentage for a certain period of time or reducing the pay by a step for a

certain period of time.35 Regardless of how it is accomplished, the employee would be

paid at least minimum wage. The union’s concern that the State would reduce this pay

for a substantial period of time is not only unrealistic, but would most likely not be

upheld in any subsequent grievance/arbitration proceeding. As was stated countless

times during bargaining and in the arbitration hearing, this is just another tool the

employer can use.

12.1(B)- State Proposal

The State and the Association have agreed to include language in the CBA that would

add viewing and accessing pornography to the list of egregious misconduct. What is not

‘ See State Exhibit 1
See State Exhibit 2, California DOC, page 240
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agreed upon is adding the language “and lewd materials.” The State has proposed adding

this language because not all inappropriate material rises to the level of pornography. For

instance, as was testified to by Nicki Neal, there could be emails or websites that depict

topless women or naked individuals. This would not be an appropriate subject matter to

be viewed on work time or on State equipment yet it may not rise to the level of

pornography.

The State of Alaska is committed to having a respectful work environment. Employees

should be fostering an atmosphere of respect. Correctional Officers should be modeling

acceptable behavior to reinforce inmate rehabilitation and reform. If inmates can’t have

lewd material, why should a CO?

The list of egregious misconduct is not all inclusive, nor could it be. But, it is meant to

put employees on notice of what is acceptable and what is not. It’s almost nonsensical

that the union is so strongly objecting to this proposal. Especially considering the fact

that the term “lewd” is already used to describe “behavior”. If the union truly felt that the

term “lewd” was too vague or didn’t carry a definition, then why didn’t they propose

removing it from current language? It should also be noted that this language can be

found in other State of Alaska collective bargaining agreements and is not unique to

ACOA.
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12.2 Administrative Investigation

12.2(B)- State Proposal

The State has proposed inserting language that allows for 24-hour notice for reporting for

an interview regarding alleged misconduct unless exigent circumstances exist. There

have been numerous issues under the current contract language as to what is a reasonable

amount of time.36 The union believes that they have the right to 72 hours for every

interview. The State strongly disagrees with this position. The current contract language,

in current paragraph (D) states that an employee may have up to 72 hours in cases of

egregious misconduct. The key term is “may.” As Ms. Phillips testified, there may be

occasions where additional time is necessary such as when travel needs to be secured.

But, in general, 24 hours is sufficient time to prepare for an interview. It is not clear, nor

did the Association provide any meaningful evidence, on why it would be necessary for

an employee to have 72 hours to “prepare” to answer questions on their alleged

misconduct.37 The allegation memo provides a “detailed written notice of the specific

allegations of misconduct.”38 That means the employee knows prior to the meeting the

detailed and specific allegations. What then do they need 72 hours for? They have the

information they need and there should be nothing to prepare. It shouldn’t be a struggle

to answer the questions truthfully and honestly with only 24 hour notice. Even the

union’s own witness, Sgt. Klevens, testified that he was able to contact the union within

‘/2 hour after receiving the allegation memo which left 23.5 hours of preparation time.

The employer has the right, and obligation, to conduct a thorough and prompt

36 See testimony of Dana Phillips
The Association has never been able to address the question of why a person needs more time to prepare

to tell the truth.
38 See current language of 12.2(B)
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investigation. Arbitrator Greer agreed with this right when he denied ACOA’s attempt to

introduce similar language in the 2009-2012 agreement.39

The other issue with 72-hour notice is that if the State places an employee on

administrative leave (meaning they are sent home with pay), the State would have to wait

72 hours before it could call them in for a meeting. That means they would be paid for

three days for not working.4° The employer should not have to wait that long to talk to

their own employee about workplace issues. In addition, in cases of egregious

misconduct, the contract already allows for a second pre-imposition meeting. This extra

meeting already gives the employee extra time in case they end up remembering more

details later on. Twenty-four hours is the standard time frame allowed for other State

employees4‘and is sufficient to meet the needs of both the employee and employer. The

State’s proposal accounts for any exigent circumstances should those arise. The union

failed to articulate a rationale for the Arbitrator to not award the State’s proposal.

12.2(C)- State/Association Proposal

The State and Association agree on most of the language in this new section except for

one key word: “shall” versus “may”. To put it simply, there may be times when the

employer cannot legally provide a copy of the video to the union. The audio and video

that implicate security or privacy concerns are what is really driving this language. If the

language in the agreement were “shall” versus “may”, there may be times when the State

would end up violating either the CBA or a law or regulation.

See Association Exhibit 24, pages 32-33.
40 Or six days if you use Ms. Sheehan’s math.
41 See testimony of Dana Phillips
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State Exhibit 3 is the Alaska Administrative Code on access to prisoners’ records. 22

AAC 05.095(d) articulates when access to records may be denied. There are several

listed that could be viewed in a video shown to the union. For instance, (d)(3)- maps,

diagrams or photographs of the physical layout of the facility or (d)(7). Depending on

what the video is, this section could be violated. In addition, the Prison Rape Elimination

Act (PREA) restricts certain viewing:

§ 115.215 Limits to cross-gender viewing and searches.
top
(a) The facility shall not conduct cross-gender strip searches or cross-gender visual body cavity
searches (meaning a search of the anal or genital opening) except in exigent circumstances or
when performed by medical practitioners.

(b) As of August 20, 2015, or August 21, 2017 for a facility whose rated capacity does not exceed
50 residents, the facility shall not permit cross-gender pat-down searches of female residents,
absent exigent circumstances. Facilities shall not restrict female residents’ access to regularly
available programming or other outside opportunities in order to comply with this provision.

(c) The facility shall document all cross-gender strip searches and cross-gender visual body cavity
searches, and shall document all cross-gender pat-down searches of female residents.

(d) The facility shall implement policies and procedures that enable residents to shower, perform
bodily functions, and change clothing without nonmedical staff of the opposite gender viewing
their breasts, buttocks, or genitalia, except in exigent circumstances or when such viewing is
incidental to routine cell checks. Such policies and procedures shall require staff of the opposite
gender to announce their presence when entering an area where residents are likely to be
showering, performing bodily functions, or changing clothing.

(e) The facility shall not search or physically examine a transgender or intersex resident for the
sole purpose of determining the resident’s genital status. If the resident’s genital status is
unknown, it may be determined during conversations with the resident, by reviewing medical
records, or, if necessary, by learning that information as part of a broader medical examination
conducted in private by a medical practitioner.

(f) The agency shall train security staff in how to conduct cross-gender pat-down searches, and
searches of transgender and intersex residents, in a professional and respectful manner, and in the
least intrusive manner possible, consistent with security needs.
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The Department is committed to making every effort to implement the elements of

PREA, including maintaining privacy rights of prisoners. Again, depending on the video

being viewed, the State would be violating these rights if it was bound by contractual

language and required to allow the union to view the recording. In order for the State to

be in compliance with both the CBA and statutes/regulations, the term “may” must be

awarded.

12.2(D)- Association Proposal

ACOA has proposed that when there is not a written complaint, the State must provide

the written documentation of the complaint by the person who received the complaint.

While on its face, this does not seem overly burdensome, there could be times when some

of the information shared or contained in the document is confidential and this language

proposal does not seem to care for that. ACOA proposed similar language in the last

round of contract negotiations. Arbitrator Greer, in his award, stated:

Correctionalfacilities have unique security and operational concerns. The

State has argued that security and operations could be compromised by

requiring all oral complaints (including those submitted by inmates and

correctional officers) to be reduced to writing and submitted to a

correctional officer under investigation.

The investigation and discipline of bargaining unit members is governed

by the US. Constitution, state law, and the terms of the collective

bargaining agreement, including the just cause article. In a concrete

case, ACOA can submit a dispute about this issue to courts or grievance
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arbitrators. After reviewing the facts and ACOA ‘s arguments regarding

the alleged violation of the law and the State ‘s arguments regarding the

need for confidentiality, the court of grievance arbitrator can make a

determination. ACOA is clearly on record, in this interest arbitration,

with the position that the existing terms do not adequately describe the

standards provided by law and the just cause discipline clause of the

contract. While ACOA makes a convincing argument, I conclude that this

is not the appropriate forum in which to change this aspect of the State ‘s

operation ofits correctionalfacilities.42

Once again, ACOA has failed to make a convincing argument as to why their proposal

should be awarded.

12.2(E)- State and Association Proposal

The State incorporates its arguments found under section 12.2(B) above since this

language is directly related to that proposal.

12.3 Notice

12.3(C)- State Proposal

The State has proposed deleting the current language which reads “including the evidence

supporting each action.” As articulated in the section above, there may be times with the

employer cannot legally comply with this contract provision. There are regulations,

federal laws and right to privacy concerns that may require the department to withhold

certain evidence. The State does redact what it can but depending on the evidence, it may

42 See Association Exhibit 24, page 35
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not always be possible to do enough redacting to comply with the law. In addition,

depending on the evidence, the redacting could prove time consuming or quite expensive,

if even possible.43

The union was concerned that without this supporting documentation, it would not know

whether it would need to file a grievance. First, all the evidence is discussed at the

investigatory interview held with the employee and their union representative. Second,

the State does not believe that this language actually reduces the amount of grievances

filed. As the union’s own witness testified, they have filed a significant number of

grievances and the union’s own advocate described it as more than average.44 Thus, this

argument used by the Association in the 2009 interest arbitration proved futile. The

Association’s own rationale for not removing this language is not credible and should

carry no weight. Further, aside from the PSEA agreement, other State CBAs do not

require such exchange of information. Therefore, the language deletion should be

awarded.

ARTICLE 13—Overtime and Premium Pay

13.1 Forty-two (42) Hour Schedule

13.1(B)- State Proposal

The State is proposing deleting the daily overtime provision for 42-hour correctional

officers. In support of maintaining the language, ACOA points to the fact that it was just

awarded in the 2009 interest arbitration and that that award is compelling evidence to

‘ See testimony of Dana Phillips
See questioning and testimony of Jim Lecrone by Brad Wilson
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retain the language. One of the fundamental problems with the language as written is it

allows COs to receive daily overtime for all hours in pay status over the member’s

normally scheduled workday. This means that if the officer is scheduled to work 8.5

hours and takes the morning off (personal leave), he/she can work that afternoon beyond

their normal schedule and receive overtime. To quote Arbitrator Greer, “Employers pay

employees wages at the overtime rate generally because of the additional work demands

and the interference of that extra work time with employees’ personal lives.”45

(emphasis added). In the example above, the employee is actually working less hours

than normal but getting compensated at a greater benefit.

Additionally, the overtime benefit in the CBA is not equitable between 42-hour and 84-.

hour officers. Eighty-four hour officers only receive overtime once they have met the 84-

hour threshold. Consistency among members of the same bargaining unit is important

and the current contract language impedes equality. Further, if a 42-hour CO were

working additional hours, they would reach their 42-hour threshold quicker and then get

paid overtime. Under the State’s proposal, they would still get paid overtime for

additional hours worked, it would just be later in the workweek. While the union’s

witness, Martin Crowley, testified that there were issues with officers being held over,

there was only one recent example offered (which was disputed by Superintendent

Debbie Miller), the only other examples mentioned were back in 2005-2006. This is

hardly reflective of a problem that would require daily overtime.

See Union Exhibit 24, page 42.
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Finally, there is no requirement under the FLSA that the State pay daily overtime. While

Arbitrator Greer found that other state agreements provide for this, only two State of

Alaska agreements confer daily overtime, hardly placing ACOA in the minority should

the State’s proposal be awarded.

13.5 Recall

13.5(A)(3)- Association Proposal

The Association has proposed inserting new language allowing for pay for holdovers as

well as deleting current language regarding recall provisions. The State adamantly

objects to both changes. The holdover language is excessive and unreasonable. An

employee who is held over gets paid for their hours actually worked; there is no need to

pay them for four hours that they may not even be required to work. And the argument

that the State could work them for four hours is meritless. Work is assigned only when it

is necessary. ACOA argues that they are concerned about keeping officers at work and

away from their free time and families and in the same breath argues that the State could

just keep the officers the entire four hours, regardless of whether or not there is work to

be done. That is absolutely non-sensical.

With this provision, there is no break in the workday (meaning the employee has not left

the institution) nor is the employee required to return to duty, he/she is already there

working. There is not the inconvenience of being recalled. Additionally, holdovers can

be brief in nature or the result of the officer’s own mistake that he had to remain over to

correct. There are no State of Alaska agreements that include a holdover pay provision.
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It is an offensive proposal that completely hinders the Department’s ability to manage its

operations in a fiscally responsible manner.

Also hindering the Department’s ability is the Association’s proposed deletion of the

recall provision found in the old (A)(3). In the contract recall is defined as being “called

back to work. . . after the completion of the member’s shift. The current subparagraph

3 only clarifies what is defined in the previous subsections. The four examples being

deleted do not meet the well-established and contractually defined definition of recall. If

work is scheduled before an officer leaves, it is by definition not recall. If an officer is on

standby, it is not recall. If an officer volunteers, it is not recall because they have not

been called back to work. And certainly, if they don’t have to return to work, it does not

meet the definition of being called back to work. It is absurd to think that any of these

four are recall. The State should be paying only for work performed and work that is

necessary.

If this deletion is awarded, any officer who signs up on the work assignment contact list47

could argue that they were called back to work. That would be true, they would have

been called back to work but because they volunteered to come back. Granting the

union’s proposal would place the employer at a severe disadvantage when staffing the

institutions. This union proposal once again limits the State’s ability to function in an

operationally and fiscally sound manner.

‘ See Article 13.5(A)(1) and (2)
See Article 13.3
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13.8 Overtime

Association Proposal

ACOA proposes language that would implement penalty pay for calling officers at home

later than two hours after their shift ends or two hours before it begins. The union has not

presented a compelling argument. Even Sgt. McClellan himself testified that “from time

to time we get calls at home” meaning not often and “a lot of times it is for legitimate

reasons” meaning the phone call was necessary. The State agrees that officers should not

be called at home for unnecessary reasons, however, punishing the State by requiring two

hours’ salary be paid is not the solution. The State should not be penalized for a

legitimate business contact with its employee. Especially in light of the fact that some

ACOA members may be making the phone calls. This proposal has great potential for

abuse. It is an excessive and expensive request that can be handled and curtailed by

management processes.

ARTICLE 14-Performance Evaluations

14.2 Performance Incentives

14.2(A)(D)- State Proposal

The State has proposed inserting the term “mid” in front of “acceptable” when

referencing an employee being able to receive a performance incentive of one step. As

Director Neal explained, there are five ratings that can be given in a performance

evaluation: outstanding; high-acceptable; mid-acceptable; low-acceptable; and,

unacceptable. The State has always interpreted “mid-acceptable” as acceptable.48 The

48 See testimony of Nicki Neal
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State has always interpreted it as such because any other interpretation would not make

sense. If all three levels are acceptable, why even have three levels? There would just be

one. Mid-acceptable is just that, acceptable. Low-acceptable is less than acceptable. To

think of it in terms of grades, mid-acceptable is a “C” and low-acceptable would be a

“D”. A “D” is not passing nor is it of progressively greater value to the State. It is an

absurd interpretation to think that you should be granted a performance incentive for

being less than mid-acceptable.

Ms. Neal testified that inserting “mid” did not change the interpretation nor the practice

of the State. And the union did not demonstrate otherwise. They offered no evidence to

prove that an employee with a low-acceptable evaluation was granted a performance

incentive. Their only evidence was that the union was not aware of this practice. The

union has a copy of the same CBA the State does. The State has been complying with

the terms of the agreement since this language was included as it has for every other

agreement. The State interprets the term “acceptable” the same for every other CBA;

there is no reason to interpret it differently for ACOA.

ARTICLE 17- Insurance

17.3 Health Insurance

State Proposal

The State has proposed altering the current language of the agreement by inserting the

term “the first year of the agreement” rather than a specific date. This is somewhat

related to Article 37 which will be discussed later in the brief. The State has proposed

this language due to an Unfair Labor Practice (“ULP”) charge that was filed in 2009 by
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ACOA against the State.49 Although the charge was ultimately dismissed, the Alaska

Labor Relations Agency (ALRA) found probable cause on ACOA’s claim. Its claim was

essentially that the State had bargained a certain amount for health insurance to be

applied on a certain date and that at no time did it propose to pay less than the amount

required to maintain comparable coverage under the Select Benefits Default/Economy

Plan. They went on to argue that health insurance was a mandatory subject of bargaining

and the State could not make a unilateral change. ALRA’s probable cause finding states

“although an employer may be permitted to make unilateral changes in mandatory

subjects of bargaining after impasse, generally the change must be an offer that was made

to the union during bargaining.”50 During negotiations for the 2009-20 12 CBA, the State

bargained in good faith and made a proposal in good faith. The parties failed to reach

agreement and subsequently ended up in interest arbitration. When the State did not pay

the increased health insurance costs due to the fact that it was not funded by the

Legislature51,ACOA filed the ULP charge. In order to avoid a similar situation during

the current negotiations, the State proposed language that the health insurance would only

be increased the first year of the agreement. This proposal was made so that if the

agreement was not funded in time, the State would not have to be in a position to once

again defend itself in a ULP after it again bargained in good faith.

See State Exhibit 6.
° See State Exhibit 6, page 5 of Notice of Preliminary Finding of Probable Cause

See State Exhibit 6 for further discussion on the State’s position in the ULP
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ARTICLE 20-Leave

20.1 Personal Leave

20.1(A) State Proposal

The State has proposed new accrual rates in section (A). The current accrual rates were

awarded in interest arbitration for the 2009-20 12 agreement.52 In the 2009 arbitration,

ACOA argued that AS 39.20.200 provides that employees receive a certain number of

days of leave per pay period, i.e. two days for employees with less than two years of

service.53 However, AS 39.20.200 does not apply to employees covered by collective

bargaining.54 Therefore, it is not a violation of State law to bargain a different rate into

collective bargaining agreements. And ACOA’s arguments regarding the AAM 280.020

are also without merit since the AAM clearly states that accrual rates are established in

collective bargaining agreements. Therefore, it is not a violation of the administrative

manual to bargain a different rate into the CBA. In fact, the State has proposed a new

rate for ACOA members based upon a 42-hour workweek rather than the 40-hour

workweek the 2006-2009 rates were based upon.

The real question here is “why does the State want to reduce the accrual rates?” These

rates were awarded as part of the statutorily imposed interest arbitration. But, the answer

to the question is easy: it’s simply not fair, not sustainable, a huge irritant to every other

union and State employee and highly expensive. State Exhibit 8 identifies how truly

unfair to other State employees this high accrual rate is. ACOA members are scheduled

52 See Union Exhibit 24, pages 57-60.
Id at page 57-58.

‘ See State Exhibit 7, AS 39.20.3 10, Exceptions
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to work 2184 hours per year,55 which is only 104 hours more than those who work a 40-

hour workweek. Yet, they receive a substantially larger leave accrual. The union would

argue that it should be larger because they work 12 hour days so if they are sick, they

need to take 12 hours of leave. That may be true, however, it fails to take into account

that officers who work 12 hour days also work a week onlweek off schedule so they take

substantially less leave for vacations than those who work five days per week. It also

fails to take into account the fact that many officers work a 42-hour workweek which

means their days are either 8 or 8.5 hours so if they are sick, they are only taking 8 or 8.5

hours of leave. When one looks at the amount of hours ACOA members work compared

to other State employees, there is no rationale that could support them receiving such a

greater benefit. It is unfair and it is unwarranted. An employee, such as several of the

State’s witnesses (Nicki Neal and Leslie Houston), could have approximately 30 years of

State service yet a new CO who just started working for the State can come in and

immediately accrue more leave. This is patently unfair and defeats the rationale for

basing leave accrual on years of State service. And what the union would like the

Arbitrator to forget, is that most COs work a week onlweek off schedule so there is a

great chance of not needing any time off other than extended vacations (meaning those

lasting more than seven days).

In addition to the accrual rates being unfair and unwarranted, these rates cost the

Department a substantial amount of money. State Exhibit 9 reflects the value of the

The 2184 hours is reflective of 84 hours at 52 weeks (364 days for scheduling purposes). For the cost
impact, it is 2190 hours that covers the 365 days annually.
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increased leave accrual.56 Without benefits, the value of the higher accrual rate is almost

$3 million per year. And with benefits, this amount would be increased by approximately

39%•57 This is real money. This is the actual cost for actual members. And the cost only

goes up with pay increments, merit increases, cost of living increases and a member

accruing more years of service.58 Unless something is done, this higher accrual rate is

going to continue to cripple the Department’s budget.59 A further example of this is State

Exhibit 10. These graphs reflect the leave usage and cash-ins in both hours and cost. As

can be seen, there was a significant increase in usage and cash-ins once the higher accrual

rate was awarded. Leave cash-ins more than doubled after the higher accrual rates were

imposed.6° So really, having to use more leave when they are sick is not the real issue;

rather, it’s having more money. The fact that leave cash-ins have more than doubled

discredits ACOA’s 2009 argument that more leave needs to be used.6’

ACOA will most likely argue that this Arbitrator should not overturn what the previous

Arbitrator awarded. But it’s the State’s position that Arbitrator Greer got it wrong. Greer

states in his award on page 60 “P SEA recently negotiated a significant increase for

employees with more than two years of service [chart inserted]. PSEA is one of the

Nicki Neal testified that the spreadsheet reflects a member’s current accrual rate along with the rate the
State is proposing.

See testimony of Nicki Neal. If the leave were used, benefits would be paid on the usage.
ACOA tried to argue at hearing and in Association Exhibit 64 that overtime costs are decreasing. The

vacancy factor is currently lower than in past years and this factor has a definite impact on overtime. That
is not to say that leave accrual has no impacat, rather if vacancies are high, more overtime will be used.
Leave accrual is just one piece of the overtime puzzle.

The shift relief factor will have to reflect the increased use and this will require more officers to simply
continue the current level of service. Not to state the obvious, but all leave must be eventually taken or
paid in cash.
60 An employee is able to cash in their leave rather than use it. Nicki Neal’s testimony clarified that the
leave is cashed in at the employees’ current rate of pay so it continues to gain value.
61 Although State Exhibit 10 does reflect increased leave usage, it is not as a significant increase as the
leave cash-ins. However, even this increased usage cost the State over $1 million in the first year of the
higher accrual rates.
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primary comparators for ACOA compensation. The recent increase in PSEA accruals

amounts to a compelling reason for an increase in ACOA accruals. I award ACOA’s

proposal.” The chart Greer put together showed ACOA’s 2006-2009 yearly accrual rates

and then compared those to the “new” 2008-2011 PSEA accrual rates. But that’s not

really a complete or accurate comparison. Rather, the chart below accurately reflects

what Greer should have looked at:

0-2 191.8 288.08 192 192

2-5 216.06 324.22 216 240

5-10 239.98 360.10 240 288

10+ 288.08 432.12 288 336

Increase
In Hours
Per pay period

0-2 3.7 0

2-5 4.16 2

5-10 4.62 4

10+ 5.54 4

If Arbitrator Greer had more closely examined ACOA’s proposal, he would have seen

how outrageous it was compared to what PSEA accrued. Greer even argued that PSEA’s

increase was “significant” yet when it is compared to the rate he awarded ACOA, it is not

significant at all. In fact, PSEA’s increased accrual rate pales in comparison to what he

awarded ACOA, First, he awarded ACOA an increased rate for those with two years or

less of service. PSEA didn’t get that. Second, as is reflected in the second set of figures

49

Yearsof ACOA Before ACOA After PSEA Before PSEA After
Service



shown above, PSEA didn’t gain more than 4 hours per pay period whereas ACOA gained

over four hours for three of the categories in years of service. This award can only be

explained as a mistake. If Greer thought PSEA’s increases were significant, what would

he have thought of ACOA’s proposal if it had been outlined such as above?

The Department of Corrections is not the only State entity to be concerned about this

high leave accrual. State Exhibit 11 is the appropriation which funded the first year of

the last ACOA agreement. Page 16 of the appropriation contains legislative intent

language in which the Legislature clearly told the Department of Corrections to “take all

responsible actions necessary. . . .to mitigate financial and other exposure as a result of the

provisions for a 50 percent increase in personal leave accrual.. ,,62 They went on to tell

the Department of Administration to “refrain from considering the implementation of the

Department of Corrections’ interest arbitration decision. . . as suggestive or indicative of

legislative endorsement of the arbitration award provisions for personal leave accrual

rates for the Department of Corrections or any other bargained agreement.”63 ‘While the

union argues it is just legislative intent language and there is no legal requirement to

follow it, it is very compelling evidence that the Legislature felt this award was so out of

the bounds of normalcy that they went out of their way to let the departments know that

this cost must be mitigated and not given to any other bargaining unit. As the evidence

has revealed, this cost carmot be mitigated; the higher rates must be removed from the

agreement.

62 See State Exhibit 11, page 16, lines 19-22.
Id at lines 23-27.
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ACOA also tried to argue at the hearing that the marine units had high leave accrual rates

which is consistent with those employees working 12 hour days as well. However, as

Nancy Sutch testified, marine employees do not lose just 12 hours of leave when they are

sick. Instead, they miss their entire assignment which is either one or two weeks. That

means an employee would need either 84 or 168 hours of leave when they are sick. This

is simply not the case for an ACOA member. In addition, Ms. Sutch testified that

members of two of the three marine units must serve one year before they even earn

leave. Again, this is not the case for ACOA members.64

Finally, if the Arbitrator determines that Greer’ s award was appropriate, she cannot allow

those employees assigned to a forty-two hour workweek to continue to accrue the same

amount of leave as those assigned to an eighty-four hour workweek. If Greer’s award

was appropriate based on ACOA’s arguments, then there is no rationale for allowing a

42-hour CO to keep the higher rate. Instead, they should be awarded the rate proposed by

the State. Clearly, this distinguishes members from each other and most likely will have

a detrimental impact on morale and shift preferences. It’s not to either parties’ benefit;

however, one cannot accept Greer’ s and ACOA’s analysis without making this change.

20.1(C)- State Proposal

This proposal was withdrawn by the State at the hearing; therefore, there is no dispute as

to this section.

However, Ms. Neal did testify that other State employees such as LTC and PSEA work 12 hour days but
do not receive an increased leave accrual based on those longer days.
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20.6 Business Leave Bank

20.6(G)- Association Proposal

The State has already addressed a similar proposal under Article 2.2(B) and incorporates

those same arguments by reference. The State adamantly opposes this proposal.

20.7 Injury Leave

20.7(A)- Association Proposal

ACOA has proposed language that would grant them a legal trust and take $4 out of the

$8 that is currently given to the injury leave account. Further discussion of the legal trust

can be found in the State’s argument and analysis under Article 21.16, Legal Trust Fund.

While the state opposes the legal trust fund it does not oppose the suggested $4.00 instead

of $8.00 to be applied to the injury leave account. As testified to by the Association, the

account has grown substantially with minimal use by Association members.65 This is a

testament to the Department’s conscious effort to promote the health and safety of staff as

represented by the minimal number of injuries requiring injury leave obtained on the job.

20.7(B)- Association Proposal

The union has proposed two changes to subparagraph (1). The first of these changes

(“time off work while injured shall not result in changes to a member’s anniversary

date”) is not negotiable. AS 39.35.120 mandates that State of Alaska employees shall be

included in the PERS (Public Employees Retirement System) and is a condition of

employment. The Alaska Attorney General’s Office has determined that benefits under

See Union Exhibit 53
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PERS is not negotiable.66 Changes to an anniversary date, such as leave without pay or

workers compensation, impact retirement; thus, it is not negotiable and the Arbitrator

cannot award ACOA’s proposal.

Section 280.210 of the Alaska Administrative Manual67 discusses movement of the

anniversary date when in leave without pay. Personnel Memorandum 94-1 Section 568

outlines how Workers Compensation is charged for purposes of the merit anniversary

date. In Association Exhibit 54, the 2002 Letter authored by the Associations’ advocate,

followed by a copy of the collective bargaining agreement, is telling. Under Article 20.7

of Association Exhibit 54, it specifically states “the injury leave account shall be

established by the Department which is designated specifically to finance the

member’s contribution necessary to maintain their base salary under the Worker’s

Compensation Act and benefits.” Under (B) of the same document, it goes on to

describe how injury leave will be used and states that “an employee who suffers a

workplace injury. . .will be granted paid leave of absence up to a maximum of one

thousand (1000) hours during the term of the Agreement.” A combination of Workers

Compensation and Injury Leave is a paid leave of absence.

The second change proposed would not allow the worker’s compensation absence to

count towards the injury leave allowance of 1,000 hours. As it currently works, an

employee can be on injury leave for 1,000 hours total; meaning the time paid by workers

comp and the additional hours paid through injury leave. For example, if a CO is out on

66 See State Exhibit 23.
67 See Association Exhibit 58
68 Attached to brief
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injury leave and workers comp pays 70%, then the remaining 30% of hours would be

paid from the injury leave bank.69 Under the current language, all 100% of hours (42 per

week) count towards the 1,000 hour threshold. Under the union’s proposal, only the 30%

of injury leave hours would count towards the 1,000 hour threshold. The State is

adamantly opposed to this language change.

The impact to the department would be too great if this language was awarded. Under

the current language, the absence is still almost 6 months long. Under ACOA’s proposal,

the absence could be significantly longer. As Teri Hill testified, sometimes workers

comp could pay as much as 95% or even 100%. If only 5% of the hours counted towards

the 1,000 hour threshold, the officer could be out for up to 9 years.7° It is unreasonable

to assume the employer can adequately manage its affairs with positions filled by

employees who are medically unable to perform the essential functions of their position

for an extensive period of time.

The union’s own calculations on this matter are astonishing. Association Exhibit 59

shows that the union is advocating—according to their calculations—over an 18 month

absence with the injury and Workers Compensation benefit combined. The use of funds

is ‘during the term of this agreement;’ therefore, theoretically, if the agreement were to be

re-negotiated at a certain time, the employee could take a total of 36 months of

consecutive leave under the union’s theory. This is absurd. This is significantly longer

69 See testimony of Ten Hill.
70 A CO works 2184 hours per year. If Workers Comp paid 95%, 2075 hour would be covered by that
leaving only 109 hours covered by the injury leave bank. Divide 1,000 by 109 hours and a member could
be absent for up to 9 years.
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than a PSEA member or any other employee entitled to injury leave receives. Not only

does the state comply with the Federal Family Medical Leave Act which grants 12-weeks

of protected leave to a qualified individual, but also complies with the Alaska Family

Leave Act which grants 18-weeks of protected leave to a qualified individual. It is

unreasonable to ask this of an employer.7’

ARTICLE 21- Wages

21.1 Wage Adjustments

State and Association Proposals

Both the State and ACOA have proposed cost of living increases in the new agreement.

The State has proposed a 2% increase in the first year of the agreement with a 1% the

following two years of the agreement.72 Whereas ACOA has proposed 2% increases all

three years of the agreement beginning July 1, 2012. As Director Neal testified, in

addition to bargaining with ACOA, it negotiated successor agreements with the Labor,

Trades and Crafts (LTC) and Teachers Education Association of Mt. Edgecumbe

(TEAME) unions. The State reached voluntary agreements with both unions with wage

increases of 2%, 1% and As can be seen in State Exhibit 13, the State routinely

engages in pattern bargaining. This is done in part to be consistent, equitable and for

morale purposes. ACOA has not shown a compelling reason why this union deserves

additional cost of living increases over what others voluntarily agreed to. Awarding a

71 It’s also important to note that this injury leave bank is in addition to their personal leave account.
72 The article that was given to the Arbitrator by ACOA that contains both parties’ proposals is incorrect
with regards to 21.1. The State has proposed 2% the first year and then 1% the second year and 1% the
third yeas. Please refer to the article in the State’s notebook for clarification.

See also State Exhibit 13.
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higher wage increase only reinforces the idea that a union can get more through interest

arbitration than a voluntary agreement and does not help to encourage the parties from

working more closely together to come to terms that each can accept.

But an even more compelling argument against ACOA’s proposal is that the cost of this

contract, even without cost of living increases, is substantial, Merit increases and pay

increments are already provided for in the CBA. State Exhibit 14 is a spreadsheet that

lists all ACOA members (as of June 14, 2012) and the percentage of pay increases they

will realize during the life of the new agreement, absent any cost of living increases. The

data is astounding. The minimum increase that will be realized is 3.66 1%, the average is

8.036% and the highest is 23.405%. For example, Sgt. McClellan will receive a 7.487%

increase in the next three years, without the State or union’s proposed wage increase.

Sgt. Crowley will receive a 3.749%. That’s real money, money that is already on the

table and that these employees are going to see, regardless of what happens in interest

arbitration. One-hundred and sixty-nine officers are going to receive at least a 10%

increase over three years. And for 76 of those officers, the increase is over 1 5%•74 The

point to be made here is that there is already significant benefits to the employees, and

significant costs to the State, built into the agreement. Not a single officer will realize

only the cost of living increase. Every single one of them will see a substantial increase

during the next three years. So, for the union to argue even greater cost of living

‘ The largest increases are for CO Is who promote to a CO II. These officers gain merit increases but also
advance two ranges based on the promotion.
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increases than what the State is proposing is without merit and offensive. The costs are

already staggering enough.75

Compare the current CBA with those from other states. For example, Association

Exhibit 15 is the CBA between Multnomah County, Oregon and the Multnomah County

Corrections Deputy Association. Article 15 of the agreement grants a 0% cost of living

increase. Any longevity increases only occur after 14 years (and grant only a 2.5%

increase).76 And Association Exhibit 16 contains letters of agreement which institute

mandatory furlough days as well as reducing step increases by half.77 And yet, here is

ACOA asking for even more. It is not reasonable to award more than the State’s already

generous proposal of 2%/1%/1%.

The union argued that when it came to comparables, the Arbitrator should look at the

Court Service Officer (CSO) job class situated within the Public Safety Employees

Association. Association Exhibit 87 compares the salaries between the CSO job class

and the Correctional Officer job class. While the union has made this argument for years,

it continues to fail because the Alaska Supreme Court held that State classification plans

Association Exhibit 47 is the SOA Administrative Order No. 237. One of the results of this Order was
the implementation of pay increments. While it is unclear from the evidence at hearing what this exhibit
goes towards, it is important to note that the Order is from 2007 and the issues discovered have been
addressed.

Please note that many pages are missing from Union Exhibit 15. The entire agreement can be found at
http://veb.multco.us/sites/defaultJfiles/employee-labor-re1ations/documents/2O10-
201 7 corrections deputy association.pdf.

CBA between the Department of Corrections (Oregon) and the Association of Oregon Corrections
Employees. See LOAs on pages 72 and 84.
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and salary range assignments are not mandatory subjects of bargaining.78Therefore,

ACOA cannot bargain, and the Arbitrator cannot impose, pay ranges.

The effective date is also important in these proposals. The union has proposed an

effective date of July 1, 2012, well before the Arbitrator’s award will be issued. Whereas

the State has proposed that the first year of the agreement, for monetary purposes, will be

after the agreement has been funded by the Legislature. The language was proposed in

this manner to avoid retroactive pay. The Association and State began bargaining in

December, 2011 with plenty of time to reach agreement before the 60il day of the

Legislative session.79 The State cannot pay the increased costs without Legislative

approval.80 Retroactivity would certainly be appropriate if the union could show that the

State refused to bargain or bargained in bad faith; however, not only has that not been

proven but it has also not been alleged. While the State assuredly negotiated in good

faith, it questions ACOA’s intentions. The State has been clear in all its proposals that it

did not intend to pay retroactively.

The State is opposed to a retroactive agreement for several reasons. ACOA was the only

union out of three the State bargained with that failed to reach a voluntary tentative

agreement (TA) and is the only one which consistently fails to reach voluntary

agreement81. The other unions TA’d the contracts prior to the expiration date.82 A

Alaska Public Employees Association v. State of Alaska, 831 P2d 1245 (Alaska, 1992)
See AS 23.40.215

80 For further discussion on this issue, please see State Exhibit 6 which explains the requirement for
appropriation prior to funds being expended.
81 PSEA, another bargaining unit comprised of all Class I employees, last went to interest arbitration in
2005. The other two agreements since that time have been voluntary.
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retroactive agreement would only discourage unions statewide from reaching voluntary

agreements with the State in anticipation that they may get a more favorable outcome

through the interest arbitration process, without any consequence whatsoever.

Further, the effects of a retroactive award in regard to monetary terms create an enormous

administrative burden on the State and its employees. The recalculation of payments is

predominantly a manual process which provides the opportunity for errors. Additional

time and resources are spent on the recalculation of retirement benefits for those

employees who have since retired, locating and reappointing employees that have since

separated and then re-separating these individuals after processing the retroactive

payment, just to mention a few. Thus the State alone incurs the penalty for failing at the

bargaining table, while ACOA receives only benefit and encouragement to continue to

pursue this strategy.

Accordingly, it was clearly articulated on more than one occasion that the State intended

to ask for a prospective award. The State urges the Arbitrator to consider the effect a

retroactive agreement will have overall and is requesting that the contract be prospective

with its effective date being the date that the Legislature funds the monetary terms.

82 It’s important to note that one of these unions, LTC, does include class one members who, after
complying with certain requirements, could proceed to interest arbitration.
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21.2 Geographic Differential

State and Association Proposal

Both the State and ACOA have proposed changes to the current geographic differential

section of the CBA. The State has proposed increasing Bethel to 50% and Nome to 37%.

Decreasing Fairbanks to 3% and both Ketchikan and Seward to 0% was also proposed.

Juneau has been left at 5% in the State’s proposal. The State’s proposal is based on both

the 2008 Alaska Geographic Differential Study prepared by the McDowell Group as well

as agreements with other State unions.83 ACOA’s proposal, on the other hand, appears

arbitrary and is inconsistent with our State CBAs.

Jim Calvin, majority principal in the McDowell Group as well as senior economist and

principal author of the Study, testified at the hearing regarding what the Study

encompassed and the Group’s recommendations to the State. Essentially, a portion of the

Study was a household survey which provided data on various components of household

budgets, such as housing, food, transportation and how consumption varies from

community to community.84 The second portion of the Study was the retail price survey

that provided data on how the prices for items in the household budget differ between

various communities and Anchorage.85 There is no need to further explain the

methodology used in the study since, as testified to by Mr. Calvin, it is explained in

83 The State must be able to articulate why and how it applies geographic differential to the numerous
bargaining units and that is only possible if it can be consistent- all units in the same geographic location
receiving the same rate.

See testimony of Jim Calvin and State Exhibit 12, page 1.
85 Id.
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“great gory detail” in the Study itself.86 What is most relevant to the matter at hand is the

McDowell’s Group recommendations and the State’s subsequent actions.

On page 4 of the Study, three recommendations are made. The first bullet point

recommends departing from assigning pay differentials based on election districts. The

third bullet point recommends defining “GDPs such that communities (or sample blocks)

within each GDP have cost of living differentials that do not differ from each other by a

statistically significant amount.”87 Table 1-4 reflects the five groupings that result if all

the differentials calculated for the Study are grouped together “based on a statistical test

for significant differences among those differentials.”88 As Mr. Calvin testified and the

Study reflects, there is no statistically meaningful difference in the measured cost of

living differential among communities within each GDP. Each community has an error

range, and if one were to overlap all of the error ranges in GDP 1, for example, they all

overlap; therefore, from a statistical perspective, they aren’t different.89 The Study goes

on to determine that using the weighted average approach for determining the pay

differential is the most equitable approach.9° Mr. Calvin went on to testify that in

addition to equity, it is also the most statistically relevant and a more accurate reflection.

A weighted average approach essentially weighs the differentials by the populations.

Anchorage would account for more than small communities and would carry more

weight to calculating the GDP than small Southeast communities.91

86 has ACOA claimed that the methodology was unsound or outside of industry standard.
87 State Exhibit 12, page 4. GDP stands for “geographic differential pools”.
88 See page 5.
89 See testimony of Jim Calvin.
° See State Exhibit 12, page 5.
91 See testimony of Jim Calvin.
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As was testified to by Nicki Neal, the State chose the GDP pools to implement and, with

the exceptions of Fairbanks and Juneau, went with the weighted average approach.

These same geographic differential rates proposed to ACOA were proposed to other

unions with whom the State reached voluntary agreement.92 As Mr. Calvin testified,

there is a negative side of grouping communities. Some communities may receive a

slightly lower differential than their individual analysis suggests. However, it works both

ways. Some communities will receive a slightly higher differential than is warranted.

The State of Alaska has (or has had) employees in communities throughout the State and

has to assign a geographic differential rate to each of these communities.93 If the State

were to assign individual rates to all 383 of these communities, there would be a

significant increase in the number of salary schedules.94 This would be unwieldy and

inefficient to administer. The State’s proposal is equitable and consistent with an

accepted statistical approach. In addition it is consistent with other State of Alaska

collective bargaining agreements. The State has argued for years95 that geographic

differentials should be consistent and equitable among State employees. Deviation from

the State’s proposal defeats that intent and rewards employees based solely on their union

representation and class of employees.96

92 See CEA, APEA (SU), PSEA and ASEA (GGU).
See http://doa.alaska.gov/dof/payrolllresource/salaryhist.pdfY. This spreadsheet reflects the salary

schedule the employees are on depending upon location and bargaining unit.
Arguably, there would not be 383 salary schedules, however, there would need to be significantly more

than five geo diff rates based on the Study’s individual findings. In addition, some of the individual
fmdings would result in a loss of pay in that the cost of living is less in those communities than base
(Anchorage). The State would like to note that it has placed those communities at base and has not reduced
wages.

See Association Exhibits 23 and 24.
96 Since only Class 1 employees have the right to interest arbitration.
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The State has proposed several rates that differ from what the Study found to be an

accurate rate. First, if using the GDPs, Fairbanks would be at 0%, but the State has

proposed placing Fairbanks at 3%. The Study recommended Juneau be placed at 11%,

but the State has proposed 5%97 These decisions were made by the prior administration

and have been bargained into the other collective bargaining agreements. Clearly there

are political concerns related to a statewide geographic differential study, and those

concerns needed to be taken into account when determining the rates that would be

bargained. It should be remembered that the State has been strong and consistent with its

policy of fiscal responsibility. While recognizing the need to offset the high cost of living

for employees in rural communities, it is important to note that the State does not locate

positions in these communities unless necessary. A significant increase in the cost of the

workforce in any community would naturally lead to a reevaluation of which positions

were necessary, and which could be relocated. This reality has undoubtedly impacted

negotiations on this subject with other unions. All other bargaining units that have

negotiated new rates have agreed to 3% for Fairbanks and 5% for Juneau. Awarding

different rates to ACOA would once again secure advantage for ACOA that others have

not, and could not, have gained through negotiation, and would disturb pattern bargaining

and defeat the intent of geographic differential rates.98

In support of their position, ACOA also relies on the McDowell Study. However it

argues that the individual rates are what should be awarded by the Arbitrator, but not

The proposals given to the Arbitrator by the union do not accurately reflect the State’s proposal of 5% for
Juneau. Please review the State’s notebook for the accurate amount.
98 One intent behind the rates is that all State employees within a geographic location should receive the
same geo diff since it costs all employees in that area the same amount to live there; rates should not vary
among bargaining units since that is unfair and inequitable.
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consistently. For instance, for Fairbanks, they propose 4%. The individual study results

place Fairbanks at 3% and the GDP puts it at 0%. The union made no arguments at the

hearing as to why they proposed a rate for Fairbanks not found anywhere in the Study,

which makes it difficult to track their logic. They want the individual rates where they

are higher, but in other cases chose a rate, apparently at random, that’s not found in the

Study and has not been given to other bargaining units and provides no explanation. In

addition, how they chose the rates is irregular and confusing. For Seward, they took the

rate found on Table l-3, which is 3% rather than the rate found on page 28 of the Study

(which would have been 1%). But then for Nome, they took the individual rate found on

page 42 rather than the rate found on the Table (which would be 3 7%). The point here is

that ACOA is picking and choosing in order to get the higher rate for each community

rather than applying a rational method. While it is true that the State’s proposed rates for

Juneau and Fairbanks are not in line with the Study, the reasons behind that are based on

consistency and the administration’s concern that the new geographic differential rates

meet approval of the Legislature.

Finally, with respect to the geographic differential, the manner in which an employee

whose geographic differential rates will be reduced is frozen is a source of dispute. The

State has proposed language that would allow an employee to retain their current rate of

pay in those locations where the geographic differential rates are reduced. How it works

is like this: an employee’s salary is frozen and they will not receive an increase until

their new salary exceeds their current salary. This means that while frozen, although they

will be granted if eligible merit increases and pay increments, they will not recognize an

See State Exhibit 12, page 4.
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incease in pay and will not be granted cost of living increases. As an example, an officer

living in Fairbanks would receive a 3% decrease in the State’s proposal. His/her salary

would remain at the current rate of pay but he/she would not see an increase until they

made up the 3%. So, if he/she were due a pay increment, he/she would only be frozen

until they realized the pay increment, since that would be 3.75% (meaning they would

only see a 0.75% increase in their actual pay). This type of “freeze” is consistent with

how the State treated all other bargaining units that negotiated new geographic

differential rates.100 It is also consistent with how the State freezes employees, statewide,

that are reclassified to a lower range)°’ This method balances the State’s obligation to

manage public funds appropriately, while minimizing the burden on the employee. It is

established, well-recognized language and ACOA has not demonstrated a compelling

argument why this agreement should deviate from standard past practice. Rather, ACOA

argues that they want to see the change “go slower” and allow only the wage increases to

bring them up.102 Under the union’s proposal, the employee would continue to receive

merit increases and pay increments, just not cost of living increases. This manner of

“freezing” continues to give the employee a benefit that is not warranted. Even the union

recognizes that some of the geographic differential rates are too high, yet their proposal

for freezing continues to allow these employees to retain the benefits of these higher

rates. That doesn’t make sense. Why propose a decrease at all if this is the manner in

which employees are frozen? Why treat these employees differently than all other State

employees? It’s not fair, and fairness is essentially what the geographic differential is all

about.

‘°° See testimony of Nicki Neal and Association Exhibits 7, 8, 9 and 13.
101 See testimony of Nicki Neal.
102 See testimony of Jim LeCrone.
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The Association also spent a great deal of time focusing on Spring Creek and the cost of

living in Seward. They played a video of DOC Commissioner Joe Schmidt testifying

how the geographic differential for Seward has helped retain officers. They had

testimony from Jim Lecrone that 60% of employees at Spring Creek commute to Seward,

thereby maintaining two households. Yes, it is true that a 10% geographic differential

has helped retain officers. But, the data does not support this rate anymore.’°3 The CBA

does include a Spring Creek Recruitment and Retention incentive that provides up to 7%

for COs who work at Spring Creek. The State has already cared for the staffing issues at

that institution. As far as the testimony regarding COs maintaining two households goes,

even Jim Lecrone somewhat acknowledged that wasn’t exactly the case. Mr. Lecrone

went on to testify that officers rent a place in groups and share the quarters with each

other. So really, an officer isn’t maintaining two households. In addition, the union

witness testified that the Military COLAs that Arbitrator Greer relied upon found that the

primary factor in the cost of living in Seward was not housing but groceries, gas, etc.

Does the union really expect anyone to believe that these officers are buying all of their

groceries and gas in Seward? They’re filling their gas tanks prior to departing Anchorage

and transporting their groceries for the week. Their duty station may be Seward, but their

money is being spent in Anchorage. Union witness Larry DeBoard lives in Seward full

time so arguably his money is being spent in Seward. But 60% of their Seward

membership does not reside in Seward.

103 The State’s position is that the data never supported such a high rate; however, it was awarded in interest
arbitration and was a part of the contract for one cycle.
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The union has also proposed that those locations in which rates increase should be

effective retroactive to July 1, 2010, but those locations in which rates decrease should be

effective July 1, 2011. This proposal is preposterous for several reasons. First, these

dates are in the middle of the contract and it makes no sense to alter the previous contract

when the new agreement is the one in dispute. Second, the union is apparently basing

these dates on Arbitrator Greer’s decision that stated that once the Study was released,

ACOA could request to bargain based on the Study. ACOA did request bargaining and

the State and the union met -- several times in fact-- but the parties failed to reach

agreement. The fact that the parties failed to reach agreement does not mean that they

failed to follow the interest arbitration award. Awarding the geographic differential

retroactively because the parties failed to reach agreement just doesn’t make sense.

Awarding the rates at different times just doesn’t make sense. The State met its burden,

as did the union, Why should either party be harmed for doing what they were instructed

to do?’°4 This proposal is insulting to the State and certainly does not appear to be what

was intended by Arbitrator Greer in his prior ruling. In addition, the union tried to paint a

picture at the hearing that the State, in some manner, purposely delayed releasing the

Study. While unsuccessful at that attempt, it does warrant a brief response. Mr. Calvin

clearly testified that there was hardly any delay between the drafi and final Study, and

that any delay and conversations with the client were reasonable and within normal

standards of communication. Any inference of wrong doing on the part of the State or

the McDowell Group is insulting, irrational and unfounded.

104 Although it is interesting to note that under ACOA’s proposal, those communities going down would be
impacted earlier than under the State’s proposal. The State believes benefits and perceived detriments
should be effective at the same time.
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21.6 Pay Increments

State Proposal

The State has proposed minor changes to Article 21.6. It has proposed deleting the

second paragraph of the section included a modified version at the beginning of the

section. The changes include labeling “performance and service step increases” as

simply “performance incentives” and adding “mid” in front of acceptable. The State has

also proposed adding “mid” to acceptable in the new second paragraph. As Ms. Neal

testified, both merit increases and pay increments are performance incentives and this

language change cares for that. As far as the “mid” addition goes, the State incorporates

its arguments in support of this proposal as found in Article 14.

21.7 Shift Differentials

Association Proposal

ACOA has proposed adding new language to this section by adding the term “there shall

be two (2) shifts: day and night.” The State is opposed to this language change. First,

the State has always considered this proposal to be regressive bargaining. ACOA’s

proposal in January’°5 does not contain this language. Then, at a later date, the union

added this language. Jim Lecrone’s testimony confirmed that it is regressive. Mr.

Lecrone testified that this language is important because it would have been more

difficult for the State to impose the blended staffing model had this language been

present. Clearly the union feels this language would be a benefit to their membership

since they articulated frequently their concerns with the blended staffing model.

Therefore, in order to avoid the claim of regressive bargaining, the union argued that

See State Exhibit 19
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Arbitrator Greer actually meant to award that language and both sides, for three years,

didn’t realize this. As support for this argument, ACOA presents Association Exhibit 24,

Greer’ s interest arbitration award. It’s not clear how the interest arbitration award

supports ACOA’s position. They have not provided copies of either parties’ proposals

for the 2009-2012 agreement and it’s not clear from the arbitration award what exactly

those proposals were. However, since the union failed to fully address the issue, the State

will. Attached to this brief are the final State and ACOA proposals. Greer awarded the

State’s proposal. Nowhere in the State’s proposal is the term “there shall be two (2)

shifts: day and night” listed. The current contract language reads exactly as the State’s

proposal.

Finally, the current shift differential language implies that there are actually three shifts:

days; swings; and graves. Is ACOA trying to propose language that would grant the day

shift a swing differential of 3.75%? What would happen to shifts that begin between 6

a.m. and 11:59 a.m.? The union’s proposal confuses, rather than enlightens and should

not be awarded by the Arbitrator. ACOA is looking at this solely to prevent the State

from managing to the best effect both fiscally and operationally.

21.9 RDO Premium Pay

State Proposal

The State has proposed deleting the current Article 21.9 that provides for time and one

half pay on an employee’s Regular Day Off (RDO), regardless of whether or not that

employee put in a full workweek prior to his/her RDOs. The issue with this language is
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that it is easily abused. For example, an incentive is created for members to take leave

for their entire scheduled week of work (84-hours) and then work their entire week off

(84-hours). While they do not put in any “extra” hours, they nevertheless get paid time

and one-half. Similarly, this creates a potential windfall for abusing leave when calling

in sick. In ASEA, SU, CEA, etc. the employees have to work their entire workweek in

order to receive overtime. There are other State employees who work a week on/week

off schedule who do not receive such a substantial benefit. Generally, overtime is paid at

time and one-half because an employee has worked more than the standard/regular

workweek (i.e. time worked outside the employee’s normal schedule). In this case, the

ACOA member doesn’t need to even work any of their workweek prior to receiving

overtime. This contract language puts the employer at a distinct disadvantage when

trying to staff its institutions. It is clearly a management rights issue. Management

should not have to pay overtime to employees who do not work/meet their minimum

workweek requirement. In fact, an employee could be on a disciplinary suspension and

then come in on their RDOs and receive overtime. That is not acceptable.

ACOA argues that this contract language was agreed to by both parties in 2006 in order

to increase morale and encourage officers to work overtime rather than not answer their

phones when more officers were needed at the institution.106 In support of this argument,

the union presents Exhibits 61 and 62. Exhibit 61 is a grievance filed in 2006. In

addition to the grievance filing are emails (which were objected to as hearsay) from 2006

voicing frustration with mandatory overtime. Exhibit 62 is a memo from the former

Director of Institutions addressing the issue of mandatory overtime, again from 2006.

106 See testimony of Jim Lecrone.
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While the union may argue that there have been no issues since 2006 because of this

contract language, they presented no evidence that mandatory overtime no longer exists.

It does still exist.’07 All this language has really done is to pay employees more money

for potentially working less time. It goes against the purpose of overtime and is

inequitable and unfair to other employees within the same department.’°8

21.13 General Pay Administration

21.13(B)(1)(2)- State Proposal

The State has proposed adding clarifying language with regards to rehired employees. As

is current 09 when an employee separates and is rehired, the employee could

come back at a pay increment they previously earned but they need to serve a new two

year period at that pay increment. The State feels it is important to clarify the matter so

that employees are aware of the rules. The union has not provided any arguments why

the State’s proposal is unwarranted or unnecessary nor have they truly voiced any

opposition to it. The same can be said for the State’s language change in paragraph

(B)(2). In fact, the union accepted similar language in Article 21.13(E)(2). This

107 Mandatory overtime is found in other collective bargaining agreements (i.e. LTC, GGU) as well as the
ACOA agreement. In addition, there was testimony by Leslie Houston that DOC nurses must work
mandatory overtime. The State has supplemented the record with attached J.W. Pound arbitration award
which found that mandatory overtime does not violate an employee’s RDOs. The State feels it is important
to supplement the record with this award in light of the fact that ACOA, through testimony, has tried to
imply that mandatory overtime is not acceptable or should only be allowed if the officers are to be paid
time and one-half.
108 Association Exhibit 15, which is missing many pages, doesn’t provide overtime on an RDO in every
occasion. Page 53 of the agreement (attached as a supplement) allows for overtime when it is mandatory or
40 hours of authorized work has been completed on their week on schedule (which would not include sick
leave and presumably disciplinary time off). It’s important to note that not all work on a RDO is
mandatory. See Article 13.3 in the parties’ agreement regarding the Work Assignment Contact List for
voluntary overtime. Even these hours are paid at the overtime rate in accordance with 21.9.
‘° See testimony of Nicki Neal.
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language change simply clarifies current practice which is not to place an employee at a

step other than that based on creditable State service.110

21.13- new(C)(E)- Association Proposal

The Association has proposed language that defines the forms used by State employees

when there is a pay shortage. As was testified to by Mr. Lecrone, the current form is

titled “Notice of Pay Problem.” The State has no issue with accurately addressing the

name of the form; however, including the title of the form could cause issues down the

road should the State choose to change the name of the form. Although the union views

this as a housekeeping matter, it could create issues later.

In (E), the Association proposes language with regards to penalty pay. The State objects

to this proposal. State Exhibit 22 is an arbitration award in which the Arbitrator verifies

that when a pay issue is grieved and arbitrated, penalty pay is only due if the pay awarded

through arbitration is not issued within 15 days. The union is asking for penalty pay for

the time prior to the grievance being heard. Presumably, if a grievance is filed, there

have been substantial communications between the parties and both sides are aware of

the other’s position. There is not uncertainty and there are timelines that must be adhered

to. This language is not necessary and is not found in any other State of Alaska

bargaining agreement. The Association has failed to provide a reasonable argument or

rationale to support their position and, as such, this proposal should not be awarded.

110 Creditable State service means they are placed at a step they would have earned if they had not
promoted.
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21.16 Legal Trust Fund

Association Proposal

The Association has proposed language which would provide their members with a legal

trust fund funded by the State. This funding would come from $4 of the current $8 per

member per month that the State is paying into the Injury Leave account. The State is

adamantly opposed to this legal trust. The money paid into the injury leave account is for

officers injured while at work. Injured while working in support of the Department’s

mission. The legal trust is for their members to have access to free legal services.

ACOA argues that this legal trust fund is a benefit to the State’s employees and gives

them peace of mind which helps them be better employees. Their other arguments are

that other State agreements contain this provision and that the injury leave account is

worth over $600,000 and growing. None of these are convincing arguments.

The State is opposed to this legal trust for several reasons. First, it is not the State’s job

to pay employee’s personal legal fees and is not a good use of State funds. While, under

this proposal the State does not pay additional money, the purpose of the money is quite

different. It is no longer paying for officers injured at work but rather for their private

legal service. In addition, the State is concerned with Association Exhibit 55-

Declaration of Trust: Alaska Correctional Officers Association. Article II of the

Declaration states that the purpose of the Trust is to provide legal or quasi-legal services

to employees, participants and their beneficiaries. So, not only would the State be using

public funds to cover private legal expenses for State employees, it would also be paying

private legal fees for non-State employees. This is certainly not in compliance with the

73



Constitutional mandate that public money be used for a public purpose.” Finally, the

terms proposed state “the employer shall have no voice in the administration of this

plan..” The union would be controlling State funds and the State has no say in how the

Trust is run. This is unacceptable.

ACOA has argued that Arbitrator Greer awarded against their proposal in the 2009

interest arbitration award because they had not yet set up a trust fund. While this is true

in part, it was not the only criterion for his decision. He also accurately pointed out that

other State collective bargaining agreements do not contain a legal trust fund, namely

PSEA with whom ACOA is constantly comparing themselves. Other unions without a

legal trust fund include LTC, the marine units, TEAME and AVTECTA. It is more

unusual than usual for the State agreements to include this term. The Association has

failed to present a compelling argument as to why a Legal Trust should be awarded.

ARTICLE 22— Shift Assignments

22.2 Shift Assignments

22.2(E)- State Proposal

The State has proposed a new section that clarifies that training and educational

opportunities shall be considered a valid business need for involuntary shift assignments.

While the State believes the current language already allows for this’ 12, the clarification

should prevent further disagreements and emphasize the importance of training for

officers. As Deputy Commissioner Edwards testified, training and education is not just a

See Alaska Constitution, Article IX, section 6.
112 See Article 22.2(A)
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benefit to the employer but also to the officer. It exposes them to new information,

technology, etc. Training helps create a more experienced and well-rounded officer who

is more ready to respond to emergencies and be prepared to make sound, informed and

reasoned decisions. Article 4, Management Rights, also articulates the employer’s right

to schedule employees for training. In addition, under Article 22.2C, the parties have

already agreed that “nothing precludes temporary reassignment of an employee because

of illness, vacation, emergency, training, orientation, or similar causes.”

The union failed to advance any clear argument against this language and instead focused

on the new blended shift schedule. That is most likely because there isn’t a good

argument against this language. Training is good for everyone and sometimes trailings

occur on a shift different than what the officer is currently on. Training by its very nature

is temporary but necessary. Trying to limit training to only occur on one’s current shift

means that it either cannot occur on any other shift or that the State has to offer the same

training multiple times. That would be very expensive, time consuming and very poor

management of a scarce resource.

22.6(B)- Association Proposal

ACOA has proposed a new section under Article 22.6 that states that a member will not

suffer any loss of pay when directed to temporarily move to a different shift. The State is

opposed to this language. First, it greatly waters down the language found in 22.6(A) in

that no officer would ever volunteer to temporarily change shifts if he/she would only get

their regular shift differential if directed to change. Second, this language limits the
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facilities’ ability to adjust weekly rotations even if it were for the employee’s benefit.

For example, if an officer had a leave request and the department wanted to approve it

but it required temporarily moving another officer, the department may not approve if

they had to pay increased pay. Third, shift differential is paid for the inconvenience of

working abnormal hours such as graves. If the employee is not working nights, why

should they receive the higher inconvenience pay? Finally, Article 21.7 grants shift

differential to employees. This language reads in part “if the work starts.. .“ (emphasis

added). It does not state “when the employee’s shift assignment starts....” It is very

clear that the shift differential is paid for the time spent actually working on that shift.

ARTICLE 23— Equipment and Clothing

The parties have agreed to contract language for Article 23; therefore, the Association’s

proposal is no longer in front of the arbitrator for consideration.

Article 25 - Travel, Per Diem and Moving

25.2 Travel Status

State Proposal

The State has proposed deleting this section. As was testified to by Director Neal, the

Alaska Administrative Manual (AAM) contains a clear definition of travel status.113 The

AAM applies to all state employees and it is unnecessary to have the same provisions in

both the CBA and AAM. Director Neal also testified that other bargaining units have

begun strictly applying the terms of the administrative manual rather than having separate

‘ See State Exhibit 4, 60.020 (page 60.05)
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terms in their CBAs. While the union is correct that the AAM can be changed without

bargaining, if there were a benefit in the AAM that was greater than the CBA, the ACOA

member would not realize that greater benefit. It cuts both ways. Further, travel is one of

those subjects where State rules should apply equally to all, regardless of what bargaining

unit they are in. Just as the geographic differential seeks consistency, so does the

administrative manual with travel. The union can still grieve any perceived violation so

the members’ rights are not abridged by the award of the State’s proposal.

25.4 Compensation for Non-PT Travel Time

State Proposal

The State incorporates all relevant arguments above. This contractual provision is cared

for in the AAM by 60.l40.”

25.6 Privately-Owned Conveyances

State Proposal

Once again, the State incorporates all relevant arguments above. This provision can also

be found in AAM 60.140. The Association argues that the AAM does not include a

statement that the employee is not obligated to use their own vehicle. However, 60.140

clearly states an employee “may” use a privately owned vehicle. If the language read

“shall” then the union may have a valid argument. But the term “may” indicates that an

employee is not compelled to use their own vehicle. And certainly there may be times

when a State vehicle is not available.”5

114 See State Exhibit 4, page 60.19, third paragraph.
115 The idea that the State must have on hand at all times a fleet sufficient to address every instant need is
fiscally and logically impossible.
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ARTICLE 27-Examination of Records

27.1 Official Personnel Files

State Proposal

The State is proposing deleting the second paragraph of Article 27.1 that specifically

deals with anecdotal records. The State of Alaska is required to keep official personnel

files on each employee. In addition to the official personnel files, other employment files

may be kept such as a supervisory file, payroll file, medical file, etc.116 An anecdotal

record could be an email, copy of work product, notes on performance or other similar

documents.”7 The current contract language is cumbersome and potentially harmful to

the employee. Currently, if the document is not initialed by the member, it is considered

meaningless and can’t be used to support a performance evaluation. What if it is a

document that lauds an employee? If not initialed, it can’t be used. Supervisors may not

always have time right away to get a copy initialed and then, as time goes by, may forget

to follow up. This is too strict of a result for forgetting something.

An employee has a right to view all their employment files at any time. The contract is

clear that there are no secret files. So, regardless of whether or not an initial is placed on

the document, it can be viewed at any time by the employee. This language is

burdensome and fails to further any objective. Therefore, it should be stricken from the

agreement.

116 See testimony of Nicki Neal
‘171d.
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ARTICLE 28— Educational Advancement and Training

28(F)- Association Proposal

The Association has proposed language requiring the State to provide 200 rounds of

ammunition to each Prisoner Transportation Officer (PTO) in order to help maintain their

qualification. The State is opposed to placing this language into the collective bargaining

agreement.

As Deputy Commissioner Edwards testified, the State is not opposed to a PTO staying

current but the State is opposed to putting this requirement into the CBA. For one, it is

not a mandatory subject of bargaining in that it is not related to wages, hours or tenns and

conditions of employment. Certainly, the State wants and needs PTOs who have met

their qualifications and that would include accurate shooting. However, this type of

language is better placed within a policy.

In addition, the union failed to make a compelling argument as to why this language was

necessary. They had one witness, Sgt. McClellan, who is not a PTO, testify that shooting

skills require continual work and that 200 rounds of ammunition is modest. He then went

on to describe an incident at the Ketchikan Correctional Center. The State, on the other

hand, did present compelling evidence on why this language is unnecessary. State

Exhibit 21 is part of the Director’s audit for Fiscal Year 12. As Mr. Edwards testified,

this is not a State-wide issue. He is not aware of a problem with officers not getting

ammunition or officers not being qualified. If there are issues, they are isolated to one or
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two institutions and it is a management problem. Contract language is not the solution.

The union’s advocate, through his questioning of Mr. Edwards, tried to imply that there

were PTOs regularly transporting inmates who were not qualified; however, the union

failed to present any evidence to substantiate those claims.

The Association’s evidence is that of a 1985 policy regarding training for specialized

groups of employees. Even this outdated policy outlines that ammunition will be issued

to employees as it is available. This policy was repealed in 2002 and replaced by Policy

and Procedure 401.02 (Standards Training for Correctional and Probation/Parole

Officers).”8This training is directly derived from the Alaska Police Standards Council

which is the regulatory body for certification and training of correction, probation and

parole offers. The Association has failed to present any compelling evidence on this

proposal and it should, therefore, not be awarded.

ARTICLE 37— Duration of the A2reement

Association and State Proposal

Both the Association and the State have proposed new dates in this article. There is no

dispute as to the dates in the second paragraph; however, there is a dispute as to the dates

in the first paragraph. The State has proposed that the monetary terms of the agreement

not be effective until funding is approved by the Legislature. The State incorporates by

reference its argument regarding retroactivity in Article 21.1. Local color Art Chance

1 I 8 See http://www.correct.state.ak.us/commissioner!policies-procedures.
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testified that the State’s proposal was foolish. It is always entertaining and frequently

surprising to hear Mr. Chance’s opinions. For example, Mr. Chance just as vigorously

advanced the opposite position as Director of Labor Relations, arguing in a PSEA interest

arbitration that wage increases should not be retroactive.119 While conditions were not

entirely the same (PSEA had failed to ratify the first agreement), it should put Mr.

Chance’s credibility as a witness in context. While the State concedes that Mr. Chance is

a complex man, capable of containing multitudes, it is also true that his deeply held

convictions on retroactivity reflect those of the party paying for his testimony and time.

The State has also proposed striking language in the second paragraph that requires the

parties to meet by a certain time with regards to bargaining and ground rules. This

language is not consistently followed, nor was there testimony that any issues were

created by the parties using a different timeline. It is to both parties’ benefits to meet at

times convenient to them and the situation at hand. It is not necessary to spell it out with

such detail in the CBA. Finally, the State has proposed deleting the last paragraph in the

article, which grants a reopener if the State enters into an agreement with another union

that provides for increased wages in excess of that provided for in the current ACOA

agreement. This essentially gives the ACOA multiple bites at the apple, whilst depriving

the State of the benefit of the bargain or even the decision of an arbitrator. As suggested

before, ACOA already has little incentive to engage in genuine bargaining. If they

proceed to interest arbitration, they will never get less than what the State has offered in

good faith in the last proposal prior to impasse, and may well receive more. Additionally,

if granted retroactive wages and benefits by the arbitrator, the State accrues a penalty

119 Attached is the applicable section of the State’s brief, authored by both Mr. Chance and Ms. Sheehan.
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through over-tasking payroll staff and the associated overtime costs. With this language,

ACOA receives yet another opportunity to obtain advantage, without the commensurate

risk.

While the State’s policy of conservative pattern bargaining usually results in similar

wages increases among all bargaining units, as Director Neal testified, the total package

of benefits and the unique circumstances of each bargaining unit are taken into

consideration. These variations can sometimes produce differences in wage percentages

offered. One likely reason for a bargaining unit receiving a negotiated increase higher

than others is to correct an existing deficit and bring the unit’s benefits and wages into

parity. Other differences can be attributed to the priorities of the particular unit, which

may wish to reduce a benefit elsewhere in order to receive a slightly more favorable wage

package.

That ACOA would seek to benefit from negotiations they had no stake in is particularly

galling. As has already been mentioned, ACOA’s superior benefits and favored status

have been a source of contention and strife between the State and other bargaining units.

While the State clearly cannot responsibly offer all of its employees the outrageous leave

accrual ACOA members have obtained, it may well find it necessary to offer a slightly

more generous wage package to other employees in order to close the gap somewhat and

avoid serious labor disputes.
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At the time that the State agreed to this language in bargaining, ACOA was still engaging

in good faith negotiation with the State, and was but an upstart union among giants.

Including this highly unusual term in the agreement may have helped facilitate reaching

negotiated agreements by bolstering the confidence and easing the anxiety of a union

with little experience at the bargaining table. In the current climate, this language no

longer makes sense and needs to be stricken from the agreement

CONCLUSION

The State appreciates the attention of the Arbitrator at the hearing and in this brief to the

entire process of Alaska’s collective bargaining law. The State has attempted to show its

reasonableness and its willingness to work on problems identified by the Association.

The State believes it has been reasonable and thorough on each and every issue

presented. Individual articles and articles in combination as proposed by the union, or as

are currently written into the agreement, represent significant costs to the State. The

State urges the Arbitrator to very carefully weigh the positions of the parties and attempt

to fashion the decision based on that which the parties would have mutually agreed to

without the use of interest arbitration.

The State has sought to structure this writing to provide guidance to the Arbitrator as to

her statutory charge. The State is confident that the Arbitrator will render her decision in

a mamer which comports with that charge and, hereby, places these matters before her

for decision.
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