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The issue presented is whether Commissioner Annette Kreitzer of the Alaska 

Department of Administration is correctly interpreting the law when she asserts that the 

monetary terms of the 2009-2012 Bargaining Agreement have to be renegotiated because 

of the Alaska Legislature's failure to approve them during this past legislative session. 

As more fully explained below, 1 believe that Commissioner Kreitzer is incorrect. 

Neither the parties' contract nor the governing statute requires that the monetary terms be 

renegotiated under the circumstances presented here. 

BACKGROUND 

The Alaska Correctional Officers Association ("ACOA") and the State reached 

impasse during negotiations over their 2009-2012 Bargaining Agreement. The contested 

issues were submitted to binding interest arbitration. The Interest Arbitration Submission 

Agreement required that the arbitrator's opinion and award be e-mailed to the parties no 

later than March 20, 2009, the 60th day of the legislative session. The 60th day is 
significant because of a relevant statute, AS 23.40.215(b), which governs legislative 

approval of the monetary terms of an agreement like the one at issue here. The statute 

provides that "[t]he complete monetary and nonmonetary terms of a tentative agreement 

shall be submitted to the legislature no later than the 60th day of the legislative session to 
receive legislative consideration during that calendar year." 

The arbitrator issued his decision on March 19, the 59th day of the session. For 
reasons that are not clear from the materials I have reviewed, it was not until 10 days 

later. March 29, the 69lh day of the session, that Commissioner Kreitzer forwarded the 
terms of the resulting Agreement to the Legislature. The Legislature adjourned as 

required on April 19, at the close of its 90-day session, without having taken any action 

on the Agreement. 
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Commissioner Kreitzer then advised the ACOA that the monetary terms had to be 

renegotiated because they had not been approved by the Legislature. She apparently 

bases her position on Article 33 of the parties' collective bargaining agreement, which 

states: 'if the monetary terms of the Agreement are rejected by the Legislature, the 

parties shall immediately reenter negotiations to be conducted in accordance with AS 

23.40.215." The ACOA disputes the Commissioner's reading of the contract and the 
law. 

DISCUSSION 

A. The Contract Does Not Require Renegotiation 

It is the Commissioner's position that Article 33 of the parties' collective 

bargaining agreement requires the parties to return to bargaining. Article 33 provides, in 
pertinent part: 

A. The parties acknowledge that implementation of the monetary terms of 

this Agreement is subject to AS 23.40.215. The Employer shall submit 

the required legislation at the earliest possible date and both parties shall 

support its passage. If the monetary terms of the Agreement are rejected 

by the Legislature, the parties shall immediately reenter negotiations to 
be conducted in accordance with AS 23.40.215. 

(Emphasis added.) The Commissioner's position assumes that legislative inaction on the 
monetary terms of the Agreement is the equivalent of a "rejection" of those terms. 

The Alaska Supreme Court has held that legislative inaction cannot be construed 
as approval of monetary terms. In University of Alaska Classified Employees Ass 'n v 

University of Alaska, 988 P.2d 105, 107-08 (Alaska 1999), the Court addressed a dispute 
over cost-of-living increases for University employees that were included in the monetary 

terms of a collective bargaining agreement. The Legislature approved the University's 
budget, which included "unrestricted funds in several budget categories that [according to 
the union] it could properly have applied to pay the CBA's cost-of-living increases." The 

Court, however, rejected the union's argument that legislative silence on the subject of 
the monetary terms amounted to approval: "only a specific vote of approval will satisfy 
AS 23.40.215(a)'s requirement of 'funding through legislative appropriation."" 
University of Alaska, 988 P.2d at 109, quoting Public Employees' Local 71 v State of 
Alaska, 775 P.2d 1062, 1064 (Alaska 1989). 
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The Alaska Supreme Court has never specifically addressed the reverse 

proposition - whether legislative inaction can be construed as a rejection of monetary 

terms. Another reported case, however, does demonstrate the ease with which the Alaska 

Legislature can make its intentions clear when rejection is what it intends. Local 71 is 

one of several cases in which the Supreme Court upheld the statutory requirement that 

bargained-for monetary terms receive legislative approval. Describing the case before it 

in Local 71, the Court noted that "[i]n 1986, the legislature refused to fund the 3.8% 

salary increase." footnoting as support a specific provision of the 1986 budget act: 

Failure of the legislature to adopt a separate appropriation item for the pay 

raise constitutes rejection of the monetary terms of the collective bargaining 
agreements in accordance with AS 23.40.215. 

Local 71. 775P.2dat 1063 n. 2. 

There is no similar express comment by the Legislature regarding the ACOA 
contract at issue here. There is no indication that the Legislature as a whole, or even any 

individual legislators, believed that the monetary terms were being rejected by legislative 
silence. 

Setting aside Alaska case law, the State and the ACOA could have intended that, 
as between them, the phrase "rejected by the Legislature" in Article 33 of their 
Agreement include mere legislative inaction. The purpose of a contractual analysis under 

Alaska law is to "ascertain and give effect to the reasonable intentions of the contracting 
parties." Estate ofPolushkin v. Maw, 170 P.3d 162, 167 (Alaska 2007). quoting Western 
Pioneer, Inc. v. Harbor Enterprises, Inc., 818 P.2d 654, 656 (Alaska 1991). The parties' 
reasonable intentions are determined by a review of "the language of the disputed 

provision and other provisions, relevant extrinsic evidence, and case law interpreting 
similar provisions." Id. "Unless a different intention is manifested, . . . where language 
has a generally prevailing meaning, it is interpreted in accordance with that meaning " 
Restatement of the Law of Contracts (Second) § 202 (1981). 

It does seem unlikely that the parties to the Agreement reasonably intended that a 
simple failure to act on the part of the Legislature would amount to a "rejection" of the 
Agreement's monetary terms such that the parties would be required to renegotiate. With 
regard to the timing of the legislative process, Article 33 requires only that the State 
"submit the required legislation at the earliest possible date." If the need to renegotiate 
monetary terms depended heavily on when the State, acting under this vague time 

standard, submitted them to the Legislature, the State would have a great deal of 
unilateral power under circumstances in which the parties have clearly intended, by their 
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language, to minimize the ability of either party to jeopardize a tentative agreement (e.g., 

"both parties shall support its passage"). 

Furthermore, even assuming the best of intentions on the part of the State, there 

are many circumstances in which agreements could be reached and submitted to the 

Legislature in the very last days of the session, when the Legislature would be certain not 

to have time to act one way or the other. It seems highly unlikely that the parties would 

intend that, in every such instance, the monetary terms would be deemed "rejected" by 

the Legislature, and that the negotiation of those terms would prove to have been a waste 

of time and effort. Such a construction - that one party could simply "run out the clock" 

and ensure that no new monetary terms were possible - would reward delay, which the 

parties are unlikely to have intended. 

Case law from other jurisdictions supports this reasonable reading of the 

contractual term "rejected by the Legislature." In In re Advisory to the Governor 

(Judicial Nominating Commission), 668 A.2d 1246 (R.I. 1996), the Rhode Island 

Supreme Court was called upon to construe a statute that described the process for the 

selection and confirmation of Supreme Court justices. The statute required the judicial 

commission to provide a list of candidates to the governor, who then forwarded a single 

nominee to the legislature. The law then provided that "[i]f the nominee is rejected by 

either house, the commission shall submit a new list of. . . candidates to the governor for 

the purpose of nomination." 668 A.2d at 1248, quoting R.I.Gen.Laws § 8-16.1-5(c). 

One question for the court was how to determine whether a nominee had been 

"rejected" by the legislature. The court answered as follows: 

. . . [I]n the event of "rejection" by the Legislature, § 846.1-5(c) 

mandates that "the commission shall submit a new list of three (3) to five 

(5) candidates to the governor." The statute, however, fails to operationally 

define the manifestation of such rejection by the Legislature. In its usual 

significance, and in its context in §8-16.1-5(c), "rejection" would connote 

an actual vote not to confirm a nominee, in other words, a roll call vote of 

the House or of the Senate in which a majority of either chamber votes in 

opposition to the nominee. 

668 A.2d at 1249 (emphasis added). 

The Rhode Island Supreme Court also discussed another part of the same statute, 

which addressed the situation in which either the House or the Senate "fails within thirty 

(30) days after said submission to confirm said nominee" and the governor again is 

entitled to receive a new slate of candidates from the commission. Id. The court labeled 
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this legislative failure to act "a de facto rejection" with similar consequences. It is clear 

from the statutory scheme under review, however, that when inaction is intended to have 

the same practical effect as a rejection by "an actual vote not to confirm," it is simple 

enough to say so expressly. Similar language could easily have been included in Article 

33 of the Agreement if that is what the parties intended, e.g.: "If the monetary terms of 

the Agreement are rejected by the Legislature, or if the Legislature fails to approve the 

monetary terms within thirty (30) days after submission, the parties shall immediately 

reenter negotiations. .. ." 

Similarly, in In re Semons, 256 Cal.Rptr. 641 (Cal.App. 1989), a prisoner claimed 

that he was not given the statutorily required 15 days' notice of a charge of possessing a 

controlled substance. The state claimed that the 15 days did not begin to run until it was 

able to confirm via lab results that the substance in question was indeed a controlled 

substance. 

The prisoner argued that the legislature had "rejected" a proposed amendment to 

the statute that would have allowed such a delay, thus lending support to his position. 

The court declined to accept the argument that legislative inaction meant anything one 

way or the other: 

The failure of one house to pass a bill or the failure of a bill to emerge from 

committee is neither a "rejection" of the bill as proposed nor an approval of 

the status quo ante. 

256 Cal.Rptr. at 646 (citations omitted). 

In sum, in the matter now under review, there is no evidence that the parties to the 

Agreement reasonably intended that the phrase "rejected by the Legislature" in Article 33 

include mere legislative inaction; there are good practical reasons why they would not 

have intended such a construction; and there is no compelling legal authority that would 
require it. 

B. The Statute Does Not Require Renegotiation 

Article 33 of the Agreement expressly acknowledges that "implementation of the 

monetary terms of this Agreement is subject to AS 23.40.215." If the requirements of 






